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[DRAFT] CONCESSION AGREEMENT 

 

THIS CONCESSION AGREEMENT  (ñAgreementò) is entered into at [__________] on this the 

[__________] day of [__________], 20[__]  

 

BY AND BETWEEN: 

 

ANDHRA PRADESH AIRPORTS DEVELOPMENT CORPORATION LIMITED , a company 

incorporated under the Companies Act, 1956, having corporate identity number 

U62200TG2015SGC100038, represented by its Managing Director (hereinafter referred to as the 

ñAuthorityò, which expression shall, unless repugnant to the context or meaning thereof, include its 

successors and assigns); 

 

AND 

 

[_____________________], a company incorporated under the provisions of the [Companies Act, 

2013], having corporate identity number [_____________] and its registered office at 

[______________________] (hereinafter referred to as the ñConcessionaireò, which expression shall, 

unless repugnant to the context or meaning thereof, include its successors, permitted assigns and 

substitutes). 

 

As the context may require, the Authority and the Concessionaire will hereinafter be referred to 

individually as a ñPartyò and collectively as the ñPartiesò. 

 

WHEREAS: 

 

A. The Government of Andhra Pradesh (ñGoAPò), (ñGoAP Approvalò) approved the 

establishment of airport for public use at Dagadarthi, Nellore District and designated the 

Authority as a project proponent for the purposes of the construction, operations and 

maintenance of the Project. 

  

B. The Government of India (ñGOIò), (ñGOI Approvalò) granted its approval for the Project 

subject to the terms and conditions stipulated therein vide application No.: 

AV.20015/111/2015-AD dated 7th October 2016. 

 

C. Based upon the representations and submissions made by the Authority, the Applicable Permits 

([________]) that are required prior to the implementation of the Project were granted to the 

Authority from the concerned Government Instrumentalities. 
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D. By and under the GOI Approval, GoAP Approval and other Applicable Permits as above, the 

Authority, after prescribing the technical and commercial terms and conditions for construction, 

operation and maintenance of the Airport on design, build, finance, operate and transfer 

(ñDBFOTò) basis, invited applications by its Request for Proposal No., as amended from time 

to time (collectively, ñRequest for Proposalò or ñRFPò). 

 

E. After evaluation of the bids received from the bidders, the Authority accepted the Bid of the 

[bidder/ consortium comprising [____________] and [____________]] (collectively, the 

ñPreferred Bidderò) with [____________] as its lead member (ñLead Memberò)], and issued 

its Letter of Award No. [____________] dated [____________] (ñLOAò) to the Preferred 

Bidder, requiring the Preferred Bidder, inter alia, to execute this Agreement within the time 

period prescribed in the RFP, through a special purpose vehicle. 

 

F. The Preferred Bidder has since promoted and incorporated such special purpose vehicle as the 

Concessionaire as a [private limited company] under the Companies Act, 2013 in accordance 

with the terms of the RFP, and has requested the Authority to accept the Concessionaire as the 

entity, which shall undertake and perform the obligations and exercise the rights of the 

Preferred Bidder under the LOA, including the obligation to enter into this Agreement for 

undertaking the implementation, operation and maintenance of the Project. 

 

G. [By its letter dated [____________], the Concessionaire, while representing that it has been 

promoted by the Preferred Bidder for the purposes hereof, joined in the request of the Preferred 

Bidder to the Authority to accept the Concessionaire as the entity which shall undertake and 

perform the obligations and exercise the rights of the Preferred Bidder including the obligation 

to enter into this Agreement pursuant to the LOA.] 

 

H. The Authority has [agreed to the said request of the Preferred Bidder and the Concessionaire, 

and has] accordingly agreed to enter into this Agreement with the Concessionaire for 

implementation of the Project on DBFOT basis, subject to and on the terms and conditions set  

forth hereinafter. 

 

 

NOW, THEREFORE , in consideration of the foregoing and the respective covenants and agreements 

set forth in this Agreement, the receipt and sufficiency of which is hereby acknowledged, and intending 

to be legally bound hereby, the Parties agree as follows: 
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ARTICLE 1   

DEFINITIONS AND INTERPRETATION  

 

1.1 Definitions 

 

The words and expressions beginning with capital letters and defined in this Agreement shall, 

unless the context otherwise requires, have the meaning ascribed thereto, and the words and 

expressions defined in the Schedules and used therein has the meaning ascribed to it in the 

Schedules: 

 

In this Agreement, the following words and expressions shall, unless repugnant to the context 

or meaning thereof, have the meaning hereinafter respectively assigned to them: 

 

ñAAIò means the Airports Authority of India, established under the Airports Authority of India 

Act, 1994, and will include its successors and assigns; 

 

ñAccounting Yearò means the financial year commencing from the 1st (first) day of April of 

any calendar year and ending on 31st (thirty-first) day of March of the next calendar year, 

provided that, the purposes of the 1st (first) year, such period shall commence from the date of 

the Appointed Date and end on immediate following 31st (thirty-first) of March and for the last 

calendar year of the Concession Period, such period shall commence from 1st (first) day of April 

and shall end on the last day of the Concession Period; 

 

ñACIò has the meaning as set forth in Clause 22.7.1; 

 

ñAdditional Auditorsò shall mean the auditors identified in Clause 32.2.3; 

 

ñAdditional Termination Paymentò means the amount payable upon Termination in respect 

of Specified Assets, if any, as limited by the provisions of Clause 36.4.3; 

 

ñAdjusted Depreciated Valueò means the amount arrived at after adjusting the depreciated 

book value of an asset (as stated in the books of account of the Concessionaire) to reflect the 

variation occurring in Price Index between the date of procurement thereof and the Transfer 

Date; 

 

ñAdjusted Equityò means the Equity funded in Indian Rupees and adjusted on the first day of 

the current month (ñReference Dateò) and shall be calculated in reference of the Total Project 
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Cost, in the manner set forth below, to reflect the change in its value on account of depreciation 

and variations in Price Index, and for any Reference Date occurring: 

 

(a) on or before Phase I CODPhase IA COD, the Adjusted Equity shall be a sum equal to 

the Equity funded in Indian Rupees and expended on the Project, revised to the extent 

of one half of the variation in Price Index occurring between the first day of the month 

of Appointed Date and the Reference Date; 

 

(b) from Phase I CODPhase IA COD and until the 4th (fourth) anniversary thereof, an 

amount equal to the Adjusted Equity as on Phase I CODPhase IA COD shall be deemed 

to be the base (ñBase Adjusted Equityò) and the Adjusted Equity hereunder shall be 

a sum equal to the Base Adjusted Equity, revised at the commencement of each month 

following Phase I CODPhase IA COD to the extent of variation in Price Index 

occurring between Phase I CODPhase IA COD and the Reference Date; and 

 

(c) after the 4th (fourth) anniversary of Phase I CODPhase IA COD, the Adjusted Equity 

hereunder shall be a sum equal to the Base Adjusted Equity, reduced by 0.1481% (zero 

point one seven percent) thereof at the commencement of each month following the 4th 

(fourth) anniversary of Phase I CODPhase IA COD and the amount so arrived at shall 

be revised to the extent of variation in Price Index occurring between Phase I 

CODPhase IA COD and the Reference Date; 

 

provided that in the event Price Index increases, on an average, by more than 3% (three percent) 

per annum for the period between the date thereof and Phase I CODPhase IA COD, the Parties 

shall meet, as soon as reasonably practicable, and agree upon revision of the amount 

hereinabove specified such that the effect of increase in Price Index, in excess of such 3% (three 

percent), is reflected in the Total Project Cost; 

 

and the Adjusted Equity shall, in the event of Termination, be computed as on the Reference 

Date immediately preceding the Transfer Date, provided that no reduction in the Adjusted 

Equity shall be made for a period equal to the duration, if any, for which the Concession Period 

is extended, but the revision on account of Price Index shall continue to be made; 

 

ñADMCò shall mean the Airport Development Monitoring Committee, as provided in Clause 

12.8; 

 

ñAERAò means the Airports Economic Regulatory Authority of India, established under the 

AERA Act, and shall include any other regulatory authority, replacing or superseding the 



D
R
A
FT

 

 

Page 20 of 449 

 

Request for Proposal 
Development, Operation and Maintenance of a Greenfield Airport at Dagadarthi, Nellore District in 

Andhra Pradesh on PPP basis 

functions and authorities of AERA, in accordance with the Applicable Laws; 

 

ñAERA Actò means the Airports Economic Regulatory Authority of India Act, 2008, as 

amended, modified and superseded from time to time; 

 

ñAeronautical Assetsò means those assets which are necessary or required for the performance 

of Aeronautical Services at the Airport, and shall include such other assets as the 

Concessionaire may procure from time to time, in accordance with the provisions of this 

Agreement, for or in relation to performance of Aeronautical Services, and does not include 

Non-Aeronautical Assets; 

 

ñAeronautical Chargesò means the charges approved by AERA, which charges can be levied, 

collected and appropriated by the Concessionaire for the provision of Aeronautical Services; 

 

ñAeronautical Revenuesò means the aggregate revenue requirement determined by AERA as 

per the Applicable Laws  

 

ñAeronautical Servicesò has the meaning as set forth in the AERA Act in relation to the 

services to be provided at the Airport; 

 

ñAffected Partyò has the meaning as set forth in Clause 33; 

 

ñAgreementò or ñConcession Agreementò shall mean this Agreement, its Recitals, Schedules 

and any amendments made in accordance with the provisions contained in this Agreement; 

 

ñAircraft Fuelling Servicesò has the meaning as set forth in Clause 18.3; 

 

ñAirfield Lighting Systemò means the lighting systems at the Airport, including those in respect 

of the Runway, taxiway, apron and approach, required for aircraft operations in accordance with 

the provisions contained in the relevant ICAO Documents and Annexes; 

 

ñAirport ò means ñ[___________]Airportò, located at the Airport Site, and includes civil, 

mechanical and electrical works, the Terminal Building, Cargo Facilities, Runway and all 

Project Assets necessary for and associated with operation and expansion of the Airport; 

 

"Airport Site"  means real estate identified in Annex-III of Schedule-A and earmarked for the 

development of the Airport; 
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ñAODBò has the meaning as set forth in Clause 20.1; 

 

ñAppendixò has the meaning as set forth in Clause 10.3.1; 

 

ñApplicable Lawsò means all laws, brought into force and effect by GOI or the State 

Government, including rules, regulations and notifications, judgements, decrees, injunctions, 

writs and orders of any court of record, applicable to this Agreement and the exercise, 

performance and discharge of the respective rights and obligations of the Parties hereunder, as 

may be in force and effect during the subsistence of this Agreement; 

 

ñApplicable Permitsò means all clearances, licences, permits, authorisations, no objection 

certificates, consents, approvals and exemptions required to be obtained or maintained under 

Applicable Laws in connection with the construction, operation and maintenance of the Airport 

during the subsistence of this Agreement; 

 

ñAppointed Dateò means the date on which every Condition Precedent is either satisfied or 

waived, as the case may be, in accordance with the provisions of this Agreement; 

 

ñApproved Valuerò means a firm of valuers, recognised as such by the Income Tax 

Department, and having experience of valuing at least 5 (five) properties exceeding Rs. 

100,00,00,000 (Rupees One Hundred Crore) each in value; 

 

ñArchitectural Designò has the meaning as set forth in Clause 12.4.1; 

 

ñASMUò has the meaning as set forth in Clause 17.15.4; 

 

ñASQò has the meaning as set forth in Clause 22.7.1; 

 

ñAssociateò or ñAffiliateò means, in relation to either Party and/or Preferred Bidder, a person 

who controls, is controlled by, or is under the common control with such Party or Preferred 

Bidder (as used in this definition, the expression ñcontrolò means, with respect to a person 

which is a company or corporation, the ownership, directly or indirectly, of more than 50% 

(fifty percent) of the voting shares of such person, and with respect to a person which is not a 

company or corporation, the power to direct the management and policies of such person, 

whether by operation of law or by contract or otherwise); 

 

ñATCò means the Air Traffic Control;  
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ñATC  Facilityò means the air traffic services complex at the Airport, which includes the ATC 

tower, technical block and office accommodation with attached parking for its personnel, with 

provision for air-conditioning and continuous supply of electricity and water;  

 

ñAuthorityò has the meaning attributed to such term in the array of Parties; 

 

ñAuthority Defaultò has the meaning as set forth in Clause 36.2.1; 

 

ñAverage Daily Revenueò means the amount arrived at by dividing the total Fee of the 

immediately preceding Accounting Year by 365 (three hundred and sixty-five), and increasing 

the quotient thereof by 5% (five per cent); provided that the Average Daily Revenue for any 

period prior to completion of the first Accounting Year following COD shall be a simple 

average of the Fee collected every day during the period between COD and the last day of the 

month preceding the date on which the event requiring calculation hereof occurred, and in the 

event that the Fee payable by any segment of traffic has not been realised for any reason, an 

assessment thereof shall be made by the Independent Engineer to form part of the Average 

Daily Revenue for such period; 

 

ñAwardò has the meaning as set forth in Clause 43.3.3; 

 

ñBankò means a scheduled bank incorporated in India and having a minimum net worth of Rs. 

1,000 Crore (Rupees one thousand crore), or any other bank acceptable to Senior Lenders, but 

does not include any cooperative bank; 

 

ñBank Rateò means the rate of interest specified by the Reserve Bank of India, from time to 

time, in pursuance of Section 49 of the Reserve Bank of India Act, 1934 or any replacement of 

such Bank Rate for the time being in effect; 

 

ñBase Adjusted Equityò means an amount equal to the Adjusted Equity as on Phase I 

CODPhase IA COD; 

 

ñBCASò means the Bureau of Civil Aviation Security or any substitute or assign thereof; 

 

ñBidò means the documents in their entirety comprised in the bid submitted by the Preferred 

Bidder in response to the Request for Proposal in accordance with the provisions thereof; 

 

ñBid Dateò means the last date on which the Bid may have been submitted in accordance with 

the provisions of the Request for Proposal; 
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ñ{ Bid Security/Bid Securities}ò means the security provided by the Concessionaire to the 

Authority along with the Bid, in accordance with the Request for Proposal, and which is to 

remain in force until substituted by the Performance Security; 

 

ñCargo Facilitiesò means the buildings, structures and equipment, docking space and parking, 

as the case may be, required for handling of incoming and outgoing cargo, including short-term 

warehousing thereof;  

 

ñChange in Lawò means the occurrence or coming into force of any of the following after 

the Bid Date: 

 

a) the enactment of any new Indian law; 
 

b) the repeal, modification or re-enactment of any existing Indian law; 
 

c) a change in the interpretation or application of any Indian law by a judgement of a 

court of record which has become final, conclusive and binding, as compared to 

such interpretation or application by a court of record prior to the Bid Date;  
 

d) directive or notification by any Governmental agency which has a force of Law or 

statutory effect; or  

 

e)  

 

ñChange in Ownershipò means a transfer of the direct and/or indirect legal or beneficial 

ownership of any shares, or securities convertible into shares, that causes the aggregate holding 

of the Preferred Bidder in the total Equity to decline below:  

 

(a) 51% (fifty one percent) thereof, until the 5th (fifth) anniversary of Phase I CODPhase 

IA COD, if the Preferred Bidder is a single bidder; and  

 

(b) 26% (twenty six percent) thereof of the Lead Member, 26% (twenty six percent) of 

each of member of the Preferred Bidder whose experience has been evaluated for 

Technical Capacity and the Financial Capacity severally, until the 5th (fifth) anniversary 

of Phase I CODPhase IA COD, if the Preferred Bidder is a consortium; 

 

ñChange of Scopeò has the meaning as set forth in Clause 16.1.1; 

 

ñChange of Scope Orderò has the meaning as set forth in Clause 16.2.3; 
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ñChange of Scope Noticeò has the meaning as set forth in Clause 16.2.1; 

 

ñCheck-in Servicesò has the meaning as set forth in Clause 18.10.1; 

 

ñChicago Conventionò means the Chicago Convention, 1944, as amended and/or supplemented 

from time to time, references to an ñAnnexò to the Chicago Convention shall mean such Annexe 

as amended and/or supplemented from time to time; 

ñCity Sideò shall mean the portion of Site for City Side Development admeasuring 726.36 

acres, earmarked for commercial development, as set out in Annex-III of  Schedule-A;  

 ñCity Side Developmentò shall have the meaning as set forth in Clause 3.2; 

ñCNS/ATM Agreementò means an agreement between AAI and the Concessionaire, 

substantially in the form set forth in Schedule T; 

 

ñCNS/ATM Equipmentò means all equipment required by the Designated GOI Agency for 

performing the CNS/ATM Services; 

 

ñCNS/ATM Servicesò means communication, navigation and surveillance, and air traffic 

management services to be provided at the Airport; 

 

ñCODò or ñCommercial Operation Dateò has the meaning as set forth in Clause 15.1.1 in 

context of a particular Phase, and in respect of, Phase IA, shall mean Phase I CODPhase IA 

COD, and in respect of the subsequent Phase, shall mean the concerned COD for a Phase; 

 

ñCompeting Facilityò means any new airport within a radius of 150 km (one hundred and fifty 

kilometres) from the Airport, within the boundaries of the state of Andhra Pradesh, for use by 

commercial traffic, where commercial flights are operated for passengers and/or cargo, and 

does not include: (a) an airport, which is solely used by a company and/or its Associates for 

transporting passengers and/or cargo for its own purposes; or (b) the expansion of an existing 

airport having scheduled commercial operations on the date hereof; 

 

ñComplaint Registerò has the meaning as set forth in Clause 45.1.1;  

 

ñComplainantò has the meaning as set forth in Clause 45.1.1; 

 

ñCompletionò has the meaning as set forth in Clause 14.2; 
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ñCompletion Certificateò has the meaning as set forth in Clause 14.2; 

 

ñCompletion Reportò has the meaning as set forth in Clause 14.2; 

 

ñConcessionò has the meaning as set forth in Clause 3.1.1; 

 

ñConcessionaireò has the meaning attributed thereto in the array of Parties; 

 

ñConcession Feeò has the meaning as set forth in Clause 27; 

 

ñConcession Periodò means the period starting on and from the Appointed Date and ending 

on the Transfer Date; 

 

ñConcession Yearò means each period of 1 (one) year, commencing from the Appointed Date 

and ending on the expiry of 365 days for all years except the leap year and 366 days for a leap 

year, provided that such period shall end on the Transfer Date for the last Concession Year; 

 

ñConcessionaireôs Defaultò has the meaning as set forth in Clause 36.1.1; 

 

ñConditions Precedentò has the meaning as set forth in Clause 4.1.1; 

 

ñConstruction Periodò means the period beginning from the Appointed Date and ending on 

Phase I CODPhase IA COD for Phase IA and in respect of the subsequent Phases, such period 

shall commence from the date so notified by the Authority and end on the respective COD for 

a Phase; 

 

ñConstruction Worksò means all works and things necessary to complete a Phase of the 

Airport in accordance with this Agreement, and includes the Aeronautical Assets, Non-

Aeronautical Assets, Project Facilities and any other construction works undertaken at the 

Airport at any time during the Concession Period;  

 

ñContractorò means the person or persons, as the case may be, with whom the Concessionaire 

has entered into any of the EPC Contracts, the O&M Contracts or any other material agreement 

or contract for construction, operation and/or maintenance of the Airport or matters incidental 

thereto, but does not include a person who has entered into an agreement for providing financial 

assistance to the Concessionaire; 

 

ñContractsò has the meaning as set forth in Clause 5.6.2; 
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ñCovenantò has the meaning as set forth in Clause 5.2.5; 

 

ñCPI (IW)ò means the Consumer Price Index for Industrial Workers as published by the 

Labour Bureau, Government of India and shall include any index which substitutes the CPI 

(IW), and any reference to CPI (IW) shall, unless the context otherwise requires, be construed 

as a reference to the CPI (IW) published for the period ending with the preceding month; 

 

ñCure Periodò means the period specified in this Agreement for curing any breach or default 

of any provision of this Agreement by the Party responsible for such breach or default and shall: 

 

(a) commence from the date on which a notice is delivered by one Party to the other Party 

asking the latter to cure the breach or default as specified in such notice; 

 

(b) not relieve any Party from liability to pay Damages or compensation under the 

provisions of this Agreement or under the Applicable Laws; and 

 

(c) not in any way be extended by any period of Suspension under this Agreement; 

 

provided that if the cure of any breach by the Concessionaire requires any reasonable action by 

the Concessionaire that must be approved by the Authority hereunder, the applicable Cure 

Period shall be extended by the period taken by the Authority to accord their approval; 

 

ñDBFOTò has the meaning as set forth in Recital D of this Agreement; 

 

ñDamagesò has the meaning as set forth in Sub-Clause (y) of Clause 1.2.1; 

 

ñDebt Dueò means the aggregate of the following sums expressed in Indian Rupees outstanding 

on the Transfer Date, and shall at all times be calculated in reference of the Total Project Cost: 

  

(a) the principal amount of the debt provided by the Senior Lenders under the Financing 

Agreements for financing the Total Project Cost (ñprincipalò), but excluding any part 

of the principal that had fallen due for repayment 2 (two) years prior to the Transfer 

Date; 

 

(b) all accrued interest, financing fees and charges payable under the Financing 

Agreements on, or in respect of, the debt referred to in Sub-Clause (a) above, until the 

Transfer Date, but excluding: (i) any interest, fees or charges that had fallen due 1 (one) 
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year prior to the Transfer Date, (ii) any penal interest or charges payable under the 

Financing Agreements to any Senior Lender, and (iii) any pre-payment charges in 

relation to accelerated repayment of debt except where such charges have arisen due to 

Authority Default; and 

 

(c) any Subordinated Debt which is included in the Financial Package and disbursed by 

lenders for financing the Total Project Cost; 

 

provided that if all or any part of the Debt Due is convertible into Equity at the option of Senior 

Lenders and/or the Concessionaire, it shall for the purposes of this Agreement be deemed to be 

Debt Due even after such conversion and the principal thereof shall be dealt with as if such 

conversion had not been undertaken; 

 

provided further that the Debt Due, on or after the Phase I CODPhase IA COD, shall in no case 

exceed 70% (seventy percent) of the Total Project Cost for Phase IA of the Airport; 

 

provided further that for computing the Debt Due with reference to any foreign currency 

facility, the currency exchange rate as on Reference Exchange Rate for Debt Due shall be 

applicable.  

 

ñDebt Serviceò means the sum of all payments on account of principal, interest, financing fees 

and charges due and payable in an Accounting Year to the Senior Lenders under the Financing 

Agreements as per the terms thereof; 

 

ñDeemed Performance Securityò has the meaning set forth in Clause 9.4; 

 

ñDefence Areaò has the meaning set forth in Schedule B; 

 

ñDefence Forcesò mean the Indian army, navy or air force, and also includes the paramilitary 

forces, as may be notified by GOI from time to time; 

 

ñDesignated GOI Agencyò means a department or other entity under the control of GOI and 

assigned statutory functions, such as customs control, immigration control, quarantine, air 

traffic control, airport security, meteorological, health, etc., in respect of the implementation, 

operation and management of the Airport; 

 

ñDevelopment Planò has the meaning as set forth in Para 78 of Annex II of Schedule A; 
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ñDevelopment Periodò means the period from the date of this Agreement until the Appointed 

Date; 

 

ñDGCAò means the Directorate General of Civil Aviation or any substitute thereof;  

 

"Direct Transit"  means passengers who arrive at and depart from the Airport on a flight 

bearing the same number. They are counted only once, either upon arrival or upon departure.  

 

"Disembarking"  means number of air carrier revenue and non-revenue passengers whose air 

journey terminates at the Airport, including the number of passengers, other than Direct Transit 

passengers, who will continue their air journey.  

 

ñDisputeò has the meaning as set forth in Clause 43.1.1; 

 

ñDispute Resolution Procedureò means the procedure for resolution of Disputes as set forth 

in ARTICLE 43ARTICLE 42; 

 

ñDivestment Requirementsò means the obligations of the Concessionaire for and in respect 

of Termination as set forth in Clause 37; 

 

ñDocumentò or ñDocumentationò means documentation in printed or written form, or in tapes, 

discs, drawings, computer programmes, writings, reports, photographs, films, cassettes, or 

expressed in any other written, electronic, audio or visual form; 

 

ñDrawingsò means all of the drawings, calculations and documents pertaining to the Airport, 

as set forth in Clause 12.3, and shall include óas builtô drawings of the Airport; 

 

ñEPC Contractò means the engineering, procurement and construction contract or contracts 

entered into by the Concessionaire with one or more Contractors for, inter alia, engineering 

and construction of the Airport in accordance with the provisions of this Agreement; 

 

ñEPC Contractorò means the person with whom the Concessionaire has entered into an EPC 

Contract; 

 

"Embarking passengers" means number of air carrier revenue and non-revenue passengers 

whose air journey begins at the Airport, including the number of disembarked passengers, other 

than Direct Transit passengers, who are continuing their air journey. oo 

h 
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ñEmergencyò means a condition or situation that is likely to endanger the security of life or 

property on or about the Airport or which poses an immediate threat of material damage to any 

of the Project Assets, and includes a threat to public order or national security; 

 

ñEncumbrancesò means, in relation to the Site, any encumbrances such as mortgage, charge, 

pledge, lien, hypothecation, security interest, assignment, privilege or priority of any kind 

having the effect of security or other such obligations, and shall include any designation of loss 

payees or beneficiaries or any similar arrangement under any insurance policy pertaining to the 

Site, where applicable herein, but excluding existing util ities referred to in Clause 11.1; 

 

ñEquityò means the sum expressed in Indian Rupees representing the paid up equity share 

capital of the Concessionaire, and for the purposes of this Agreement shall include convertible 

instruments or other similar forms of capital, which shall compulsorily convert into equity share 

capital of the Concessionaire.; 

 

ñEscrow Accountò means an Account which the Concessionaire shall open and maintain with 

a Bank in which all inflows and outflows of cash on account of capital and revenue receipts 

and expenditures shall be credited and debited, as the case may be, in accordance with the 

provisions of this Agreement, and includes the sub-accounts of such Escrow Account; 

 

ñEscrow Agreementò has the meaning as set forth in Clause 30.1.2; 

 

ñEscrow Bankò has the meaning as set forth in Clause 30.1.1; 

 

ñEscrow Defaultò has the meaning as set forth in Schedule O; 

 

ñExempted Personò means:  

 

(a) the President of India;  

 

(b) the Vice-President of India;  

 

(c) the Prime Minister of India; 

 

(d) the Chief Justice of India;  

 

(e) Governors and Lt. Governors; 

 



D
R
A
FT

 

 

Page 30 of 449 

 

Request for Proposal 
Development, Operation and Maintenance of a Greenfield Airport at Dagadarthi, Nellore District in 

Andhra Pradesh on PPP basis 

(f) Ministers of the Government of India;  

 

(g) Chief Ministers; 

 

(h) Judges of Supreme Court of India; 

 

(i) Presiding Officers of Central and State Legislatures;  

 

(j) Chief Justice of the High Courts and Judges of High Courts; 

 

(k) Ministers of all State Governments; 

 

(l) foreign dignitaries on State visit;  

 

(m) persons notified as such by GOI or GoAP; 

 

 

ñFeeò means the charge levied on and payable by a User for availing any or all of the: (a) 

Aeronautical Services, as per the rates determined or revised and approved by AERA, in 

accordance with the provisions of AERA Act and this Agreement; and (b) Non-Aeronautical 

Services; 

 

ñFinancial Capacityò has the meaning as set forth in the RFP; 

 

ñFinancial Closeò means the fulfilment of all conditions precedent to the initial availability of 

funds under the Financing Agreements in respect of Phase -1; 

 

ñFinancial Defaultò has the meaning as set forth in Schedule R; 

 

ñFinancial Modelò means the financial model provided as a part of the Financing Agreements, 

setting forth the capital and operating costs of each Phase of the Project and revenues therefrom 

on the basis of which financial viability of the relevant Phase of the Project has been determined 

by the Senior Lenders, and includes a description of the assumptions and parameters used for 

making calculations and projections therein; 

 

ñFinancial Packageò means the financing package indicating the total capital cost of the 

Airport and the means of financing thereof, as set forth in the Financial Model and approved 

by the Senior Lenders, and includes Equity, all financial assistance specified in the Financing 
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Agreements and Subordinated Debt, if any; 

 

ñFinancing Agreementsò means the agreements executed by the Concessionaire in respect of 

financial assistance to be provided by the Senior Lenders by way of loans, guarantees, 

subscription to non-convertible debentures and other debt instruments including loan 

agreements, guarantees, notes, debentures, bonds and other debt instruments, security 

agreements, and other documents relating to the financing (including refinancing) of the Total 

Project Cost, including any hedging arrangements in case of off shore borrowings and includes 

amendments or modifications made in accordance with Clause 5.2.3; 

 

ñForce Majeureò or ñForce Majeure Eventò has the meaning ascribed to it in Clause 33; 

 

ñForce Majeure Costsò has its meaning as set forth in Clause 33.7.2; 

 

ñFunded Worksò means the works to be carried out by the Concessionaire as set out in Annex 

I of Schedule B in accordance with Clause 12.9; 

 

ñGH Regulationsò shall mean any rules, regulations, guidelines, policies issued by the 

Ministry of Civil Aviation India, DGCA or any other government agency or authority, from 

time to time, in relation to ground handling at Indian airports; 

 

ñGOIò has the meaning as set forth in Recital A; 

 

ñGOI Approvalò has the meaning as set forth in Recital A; 

 

ñGoAPò has the meaning as set forth in Recital A; 

 

ñGolden Shareò shall have the meaning as set forth in Clause 5.4.1; 

 

ñGoAP Approvalò has the meaning as set forth in Recital A; 

 

ñGood Industry Practiceò means the practices, methods, techniques, designs, standards, skills, 

diligence, efficiency, reliability and prudence which are generally and reasonably expected 

from a reasonably skilled and experienced operator engaged in the same type of undertaking as 

envisaged under this Agreement and which would be expected to result in the performance of 

its obligations by the Concessionaire in accordance with this Agreement, Applicable Laws and 

Applicable Permits in reliable, safe, economical and efficient manner and for providing safe, 
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economic, reliable and efficient Aeronautical Services and Non-Aeronautical Services; 

ñGovernmentò means the Government of the State; 

 

ñGovernment Indemnified Personsò shall have its meaning as set forth in Clause 41.1.1; 

 

ñGovernment Instrumentalityò means any department, division or sub-division of the 

Government of India or the GoAP and includes any commission, board, authority, agency or 

municipal and other local authority or statutory body, including Panchayat under the control of 

the Government of India or the State Government, as the case may be, and having jurisdiction 

over all or any part of the Airport or the performance of all or any of the services or obligations 

of the Concessionaire under or pursuant to this Agreement; 

 

ñGovernment Resolutionsò means the resolution nos.: [___________] dated [______] read 

with [______] dated [_______], issued by the GoAP; 

 

 

ñGround Handling Servicesò has the meaning as set forth in Clause 18.2; 

 

ñIATAò means the International Air Transport Association; 

 

ñICAOò means the International Civil Aviation Organisation formed by the Chicago 

Convention and any successor thereof;  

 

ñICAO Documents and Annexesò means International Civil Aviation Organisation documents 

and annexes, as amended and published from time to time; 

 

ñIndemnified Partyò means the Party entitled to the benefit of an indemnity pursuant to Clause 

41.3; 

 

ñIndemnifying Partyò means the Party obligated to indemnify the other Party pursuant to 

Clause 41.3; 

 

ñIndependent Engineerò has the meaning as set forth in Clause 23.1.1; 

 

ñIndirect Political Eventò has the meaning as set forth in Clause 33.3; 

 

ñInspection Reportò shall mean the report made by the Independent Engineer as per Clause 

13.2; 
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ñInsurance Coverò means the aggregate of the maximum sums insured under the insurances 

taken out by the Concessionaire, pursuant to ARTICLE 31, and includes all insurances required 

to be taken out by the Concessionaire under Clause 31.2, but not actually taken, and when used 

in the context of any act or event, it shall mean the aggregate of the maximum sums insured 

and payable or deemed to be insured and payable in relation to such act or event; 

 

ñIntellectual Propertyò means all patents, trade-marks, service marks, logos, get-up, trade 

names, internet domain names, patterns, rights in designs, blue prints, programmes and 

manuals, drawings, copyright (including rights in computer software), database rights, semi-

conductor, topography rights, utility models, rights in know-how and other intellectual property 

rights, in each case whether registered or unregistered and including applications for 

registration, and all rights or forms of protection having equivalent or similar effect anywhere 

in the world; 

 

ñKey Managerial Personnelò, in relation to the Concessionaire, means: 

  

(a) Chief Executive Officer or the Managing Director; 

 

(b) Whole Time Director; 

 

(c) Chief Financial Officer, Chief Commercial Officer, Chief Operation Officer, Company 

Secretary or their one level below core management officers who subject to the 

superintendence, control and direction of the Board, has the management of the 

substantial affairs of the Concessionaire; and 

 

(d) the persons who have the authority and responsibility for planning, directing and 

controlling various activities and functions of the Concessionaire; 

 

ñKey Performance Indicatorsò has the meaning as set forth in Clause 22.1; 

 

 

ñLetter of Awardò or ñLOAò means the letter of award referred to in Recital E; 

 

ñLead Memberò has the meaning as set forth in Recital E; 

 

ñLease Rentò means an annual lease rent of Rs. 210,000/- (Rupees twentyten thousand only) 

per acre per annum, increased annually by 6% (six per cent) during the subsistence of this 

Agreement; 



D
R
A
FT

 

 

Page 34 of 449 

 

Request for Proposal 
Development, Operation and Maintenance of a Greenfield Airport at Dagadarthi, Nellore District in 

Andhra Pradesh on PPP basis 

 

 

ñLendersô Representativeò means the person duly authorised by the Senior Lenders to act for 

and on behalf of the Senior Lenders with regard to matters arising out of or in relation to this 

Agreement, and includes his successors, assigns and substitutes; 

 

ñLicence Feeò  means an annual licence fee of Rs. 120,000/- (Rupees twenty ten thousand 

only) per acre per annum, increased annually by 6% (six per cent) during the subsistence of this 

Agreement; 

 

ñMaster Planò means the plan for construction of the Airport in Phases, as prepared by the 

Concessionaire in the manner set forth in Schedule A covering Aeronautical Services and Non-

Aeronautical Services for the Concession Period, and updated from time to time as per the 

requirements of the Project; 

 

ñMaterial Adverse Effectò means a material adverse effect of any act or event on the ability 

of either Party to perform any of its obligations under and in accordance with the provisions of 

this Agreement and which act or event causes a material financial burden or loss to either Party; 

 

ñMonthly Passenger Feeò has the meaning as set forth in Clause 27.2.1; 

 

ñMonthly Statementò means a statement to be furnished to the Authority, within 7 (seven) 

days of completion of each month by the Concessionaire as per Clause 28.9; 

 

ñMROò means maintenance, repair and overhaul; 

 

ñMRO Facilitiesò means the buildings, structures, and equipment, as may be required for MRO 

of aircraft in accordance with the provisions of Clause 12.10; 

 

ñNominated Companyò means a company selected by the Lendersô Representative and 

proposed to the Authority for substituting the Concessionaire in accordance with the provisions 

of the Substitution Agreement; 

 

ñNon-Aeronautical Assetsò means those assets, which are necessary or required for the 

performance of Non-Aeronautical Services at the Airport and shall include such other assets as 

the Concessionaire may procure from time to time, in accordance with the provisions of this 

Agreement, for or in relation to performance of Non-Aeronautical Services, and does not 

include Aeronautical Assets, City Side Development;  
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ñNon-Aeronautical Servicesò means the services, other than the (i) Aeronautical Services (ii) 

City Side Development; 

  

ñNon-Political Eventò has the meaning as set forth in Clause 33.2; 

 

ñO&Mò means the operation and maintenance of the Airport and includes all matters connected 

with or incidental to such operation and maintenance, provision of services and facilities, and 

collection of Fee in accordance with the provisions of this Agreement; 

 

ñO&M Contractsò means the operation and maintenance contracts that may be entered into 

between the Concessionaire and the O&M Contractors for performance of all or any of the 

O&M obligations; 

 

ñO&M Contractor ò means the persons, if any, with whom the Concessionaire has entered into 

O&M Contracts for discharging O&M obligations for and on behalf of the Concessionaire; 

 

ñO&M Expensesò means expenses incurred by or on behalf of the Concessionaire or by the 

Authority, as the case may be, for all O&M including (a) cost of salaries and other 

compensation to employees, (b) cost of materials, supplies, utilities and other services, (c) 

premiums for insurance, (d) all taxes, duties, cess and fees due and payable for O&M, (e) all 

repair, replacement, reconstruction, reinstatement, improvement and maintenance costs, (f) 

payments required to be made under the O&M Contracts, Fee collection contract or any other 

contract in connection with or incidental to O&M, and (g) all other expenditure required to be 

incurred for O&M of the Airport under Applicable Laws, Applicable Permits or this 

Agreement; 

 

ñO&M Inspection Reportò has the meaning as set forth in Clause 20.5; 

 

ñOperation Periodò means the period commencing from Phase I CODPhase IA COD and 

ending on the Transfer Date; 

 

ñPanel of Chartered Accountantsò has the meaning as set forth in Clause 32.2.1; 

 

ñParkingò has the meaning as set forth in Clause 18.12;  

 

ñPartiesò means the parties to this Agreement collectively and ñPartyò shall mean any of the 

parties to this Agreement individually; 
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ñPassenger Trafficò means the total number of passengers, including Embarking, 

Disembarking and Direct Transit passengers, who used the Airport during an Accounting Year 

or month or such other period as the context may require, Passenger Traffic shall be provided 

by Concessionaire;  

 

ñPeak Hourò means the hour determined on the basis of that hour in the preceding Accounting 

Year in which the Passenger Traffic was the 30th (thirtieth) busiest hour during such Accounting 

Year; 

 

ñPeak Hour Trafficò means the Passenger Traffic during the Peak Hour on each day; 

 

ñPerformance Securityò has the meaning as set forth in Clause 9.1.1;  

 

ñPer-Passenger Feeò has the meaning as set forth in Clause 27.2.1 

 

ñPerformance Guaranteeò shall have its meaning as set forth in Clause 38.2.3;  

 

ñPhaseò means the works forming part of the Airport for handling specified annual passenger 

throughput for such Phase as per the Project Information Memorandum, in accordance with the 

terms of this Agreement; 

 

ñPhase IAò means all the works forming part of the Airport for handling annual passenger 

throughput for such Phase as per the Project Information Memorandum, in accordance with the 

terms of this Agreement; 

 

ñPhase Completion Scheduleò means the progressive Phase Milestones for Completion of the 

respective Phase of the Airport on or before the Scheduled Completion Date for such Phase; 

 

ñPhase Milestoneò means the progressive milestones as defined in Clause 12.5.2 and Schedule 

G;  

 

ñPoliceò means a law enforcement agency and includes the state police, Central Industrial 

Security Force or any other organization empowered under Applicable Laws to exercise powers 

and discharge functions relating to security, crime prevention or maintenance of law and order; 

 

ñPolice Aid Postò has the meaning as set forth in Clause 19.4; 
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ñPolitical Eventò has the meaning as set forth in Clause 33.4; 

ñPreferred Bidderò has the meaning as set forth in Recital E, and in case of a consortium being 

a Preferred Bidder, it shall include, all members of such consortium; 

 

ñPreservation Costsò has the meaning as set forth in Clause 13.5.3; 

 

ñPrice Indexò shall comprise: 

 

(a) 70% (seventy percent) of WPI; and  

 

(b) 30% (thirty percent) of CPI (IW), 

 

which constituents may be substituted by such alternative index or indices as the Parties may 

by mutual consent determine; 

 

ñProjectò means the design, construction, operation and maintenance of the Airport, City Side 

Development in accordance with the provisions of this Agreement, and includes all works, 

services and equipment relating to or in respect of the Scope of the Project, for a minimum 

annual passenger handling capacity of 1.4 million in Phase IA1 A, and a fully equipped cargo 

terminal  

 

ñProject Affected Personsò means the persons affected due to the development and 

implementation of the Project, and whose land and structures have been acquired or affected 

by the Authority in respect thereof, and are entitled to receive the benefits in terms of the 

Government Resolutions; 

 

ñProject Agreementsò means this Agreement, Financing Agreements, EPC Contract, O&M 

Contracts, Non-Disclosure Agreement, Shareholdersô Agreement, Memorandum of 

Understanding with GOI, CNS-ATM Agreement, State Government Support Agreement with 

GoAP, airport operatorôs agreement, sub-lease, sub-licenses or any other material contracts that 

may be entered into by the Concessionaire with any person in connection with matters relating 

to, arising out of or incidental to the Project or any contract whose value either individually, or 

on a consolidated basis between same counter-parties, exceeds Rs. 25,00,00,000/- (Rupees 

Twenty Five Crore), but does not include the Escrow Agreement and Substitution Agreement; 

 

ñProject Assetsò means all physical and other assets relating to or forming part of the Site 

including: 
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(a) rights over the Site in the form of licence, lease, Right of Way or otherwise;  

 

(b) the Aeronautical Assets and the Non-Aeronautical Assets;  

 

(c) tangible assets such as civil works and equipment including foundations, drainage 

works, electrical systems, communication systems and administrative offices; 

 

(d) Project Facilities situated on the Site;  

 

(e) all rights of the Concessionaire under the Project Agreements; 

 

(f) financial assets, such as receivables, security deposits etc.; 

 

(g) insurance proceeds; and 

 

(h) Applicable Permits and authorisations relating to or in respect of the Airport;  

 

ñProject Development Feeò means a one-time lump sum amount of INR  4510,800,00,000 

(Rupees Forty Ten Five crores only) to paid by the Concessionaire as pre-operative expenses 

incurred by the Authority on the Project till the execution of this Agreement. 

 

ñProject Facilitiesò means all the amenities and facilities situated on the Site, as described in 

Schedule C; 

 

ñPromoter SPVò has the meaning as set forth in Clause 5.3.3; 

 

ñProtected Documentsò means the documents, instruments and information, which are 

exempted under the provisions of Section 8 of the Right to Information Act, 2005, or any other 

substituted, amended and modified provision from time to time; 

 

ñProvisional Completionò has the meaning as set forth in Clause 14.3; 

 

ñPunch Listò has the meaning ascribed to it in Clause 14.3.1; 

 

ñRe.ò, ñRs.ò, ñRupeesò, ñINRò or ñIndian Rupeesò means the lawful currency of the Republic 

of India; 

 

ñReference Dateò means the first day of the current month; 
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ñReference Exchange Rateò means, in respect of any one currency that is to be converted into 

another currency in accordance with the provisions of this Agreement, the exchange rate as of 

12.00 (twelve) noon on the relevant date quoted in Delhi by the State Bank of India, and in the 

absence of such rate, the average of similar rates quoted in Delhi by the Bank of India and the 

Bank of Baroda; 

 

ñReference Exchange Rate for Debt Dueò shall be the currency conversion rate of the 

relevant foreign exchange to INR on the date of sanction of the foreign currency facility, as 

notified by the Concessionaire in the format set out  in Schedule-Z; provided that the foreign 

currency facility subsists on the date of Termination Payment; 

 

ñRelated Partyò, with reference to the Concessionaire, has the meaning as assigned to such 

term under the Companies Act, 2013; 

 

ñRelated Party Transactionò means, any transaction of lease, sub-lease, license, sub-license, 

transfer or allocation of function(s), resource(s) or obligation(s) between Related Parties 

regardless of whether or not a price is charged, and shall at all times comply with the contracting 

principles set out in Clause 5.6.2; 

 

ñRequest for Proposalò or ñRFPò has the meaning as set forth in Recital D 

 

ñReserved Areaò shall mean the space and area reserved for the Authority and the Designated 

GOI Agencies in accordance with the provisions of Clause 18.8 and Clause 19.7; 

 

ñReserved Parkingò has the meaning as set forth in Clause 18.12.4;  

 

ñReserved Servicesò has the meaning as set forth in Clause 19.1.1; 

 

ñRevenue Shareò - DELETED 

 

ñRight of Wayò means the constructive possession of the Site, together with all way leaves, 

easements, unrestricted access and other rights of way, howsoever described, necessary for 

construction, operation and maintenance of the Airport; 

 

ñRoute Navigation Facilities Chargesò means amounts charged by AAI  or any other 

Designated GOI Agency, to airlines and/or aircraft operators for the provision of route 

navigation facilities in accordance with Applicable Laws; 
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ñRulesò means Rules of Arbitration of the International Centre for Alternative Dispute 

Resolution, New Delhi, as amended or modified from time to time;  

 

ñRunwayò means the strip of land at the Airport, on which aircrafts will take off and land and 

may be a man-made surface, including by use of asphalt, concrete or a mixture of both;  

 

ñSafety Requirementsò has the meaning as set forth in Clause 17.15; 

 

ñScheduled Completion Dateò has the meaning as set forth in Clause 12.5.1 for Phase IA, and 

in respect of the other Phases, shall be determined by the Authority in consultation with the 

Independent Engineer for such Phase prior to the commencement of the Construction Works; 

 

ñScope of the Projectò has the meaning as set forth in Clause 2.1; 

 

ñSenior Lendersò means the financial institutions, banks, multilateral lending agencies, trusts, 

funds and agents or trustees of debenture holders, including their successors and assignees, who 

have agreed to guarantee or provide finance to the Concessionaire under any of the Financing 

Agreements and who hold pari passu charge on the assets, rights, title and interests of the 

Concessionaire as per the terms hereof; 

 

ñService Quality Requirementsò has the meaning as set forth in Annex I of Schedule I;  

 

ñShareholdersô Agreementò has the meaning as set forth in Clause 5.4.1;  

 

ñSiteò shall collectively mean the Airport Site, City Side; 

 

ñSpecifications and Standardsò means the specifications and standards relating to the quality, 

quantity, capacity and other requirements for the Airport, as set forth in Schedule D, and any 

modifications thereof, or additions thereto; 

 

ñSpecified Assetsò means and includes the assets forming part of the expansion of the Airport 

in accordance with the provisions of Clause 12.7 and the Master Plan, but shall in no case 

include land; 

 

ñStateò means the state of Andhra Pradesh; 

 

ñState Governmentò means the government of that State; 
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ñStatutory Auditorsò means a reputable firm of chartered accountants acting as the statutory 

auditors of the Concessionaire under the provisions of the Companies Act, 2013 including any 

re-enactment or amendment thereof, for the time being in force, and appointed in accordance 

with Clause 32.2.1; 

 

ñSubordinated Debtò means the aggregate of the following sums expressed in Indian Rupees 

or in the currency of debt, as the case may be, outstanding as on the Transfer Date: 

 

(a) the principal amount of debt provided by lenders or the Concessionaireôs shareholders 

for meeting the project cost and subordinated to the financial assistance provided by 

the Senior Lenders; and 

 

(b) all accrued interest on the debt referred to in Sub-Clause (a) above but restricted to the 

lesser of actual interest rate and a rate equal to 5% (five percent) above the Bank Rate 

in case of loans expressed in Indian Rupees and lesser of the actual interest rate and 6 

(six) month LIBOR (London Inter-Bank Offer Rate) plus 2% (two percent) in case of 

loans expressed in foreign currency, but does not include any interest that had fallen 

due 1 (one) year prior to the Transfer Date; 

 

provided that if all or any part of the Subordinated Debt is convertible into Equity at the option 

of the lenders and/or the Concessionaireôs shareholders, it shall for the purposes of this 

Agreement be deemed to be Subordinated Debt even after such conversion and the principal 

thereof shall be dealt with as if such conversion had not been undertaken; 

 

ñSubstitution Agreementò has the meaning as set forth in Clause 39.3.1; 

 

ñSuspensionò has the meaning as set forth in Clause 35.1; 

 

ñTaxesò means any Indian taxes including goods and services tax, excise duties, customs 

duties, value added tax, service tax, sales tax, local taxes, cess and any impost or surcharge of 

like nature (whether Central, State or local) on the goods, materials, equipment and services 

incorporated in and forming part of the Airport charged, levied or imposed by any Government 

Instrumentality, but excluding any interest, penalties and other sums in relation thereto imposed 

on any account whatsoever. Taxes shall not include taxes on corporate income; 

 

ñTechnical Capacityò has the meaning as set forth in the RFP; 

 

ñTerminalò means and includes the Terminal Building, Parking, approach roads, Cargo 
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Facilities and the land appurtenant thereto; 

 

ñTerminal Buildingò means the passenger terminal building on the Airport Site and the land 

appurtenant thereto, including the kerbside and approach roads, as described and demarcated 

in the Master Plan; 

 

ñTerminationò means the expiry or termination of this Agreement and the Concession 

hereunder; 

 

ñTermination Noticeò means the communication issued in accordance with this Agreement 

by one Party to the other Party terminating this Agreement; 

 

ñTermination Paymentò means the amount payable by the Authority to the Concessionaire, 

under and in accordance with the provisions of this Agreement, upon Termination; 

 

ñTestsò means the tests as set forth in Schedule H to determine the Completion in accordance 

with the provisions of this Agreement, the relevant ICAO Documents and Annexes and the 

applicable guidelines prescribed by the DGCA and shall, mutatis mutandis, include similar 

Tests to determine Completion of the expansion of the Airport in accordance with the 

provisions of this Agreement and the Master Plan; 

 

ñTotal Project Costò means the capital cost incurred on construction and financing for the 

development of the airport in Phase IA and shall be limited to the lowest of: 

 

(a) actual capital costs of the Construction Works incurred in relation to the construction, 

implementation and commissioning; 

(b) the capital cost, as set forth in the Financial Package; and  

(c) a sum of INR 916 648 crores (Rupees Nine Hundred and Sixteen  Six hundred and 

forty eight Crores only) provided that in the event of Termination, the Total Project Cost shall 

be deemed to be modified to the extent of variation in Price Index or Reference Exchange Rate 

occurring in respect of Adjusted Equity and Debt Due, as the case may be, in accordance with 

the provisions of this Agreement, 

provided also that the Total Project Cost shall not exceed the actual capital cost of the 

Construction Works upon completion of the Phase IA;ô 

 

ñTransfer Dateò means the date on which this Agreement and the Concession hereunder 

expires pursuant to the provisions of this Agreement or is terminated by a Termination Notice; 
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ñUnforeseen Eventò has the meaning as set forth in Clause 33.12.1; 

 

 ñUserò means a person including any airline, passenger, visitor or other person, who uses or 

intends to use the Airport or any part thereof, including any or all Aeronautical Services or 

Non-Aeronautical Services, on payment of Fees or in accordance with the provisions of this 

Agreement and Applicable Laws; 

 

ñUser Charterò has the meaning as set forth in Clause 22.10; 

 

ñUser Surveyò has the meaning as set forth in Clause 22.7.3; 

ñVesting Certificateò has the meaning as set forth in Clause 37.4; and 

 

ñWPIò means the Wholesale Price Index for all commodities as published by the Ministry of 

Industry, GOI and shall include any index which substitutes the WPI, and any reference to WPI 

shall, unless the context otherwise requires, be construed as a reference to the WPI published 

for the period ending with the preceding month. 

 

1.2 Interpretation  

 

1.2.1 In this Agreement, unless the context otherwise requires, 

 

(a) references to any legislation or any provision thereof shall include amendment or re-

enactment or consolidation of such legislation or any provision thereof so far as such 

amendment or re-enactment or consolidation applies or is capable of applying to any 

transaction entered into hereunder; 

 

(b) references to the Applicable Laws, shall include the laws, acts, ordinances, rules, 

regulations, bye laws or notifications which have the force of law in the territory of 

India and as from time to time may be amended, modified, supplemented, extended or 

re-enacted; 

 

(c) references to a ñpersonò and words denoting a natural person shall be construed as a 

reference to any individual, firm, company, corporation, society, trust, government, 

state or agency of a state or any association or partnership (whether or not having 

separate legal personality) of two or more of the above and shall include successors 

and assigns; 

 

(d) the table of contents, headings or sub-headings in this Agreement are for convenience 
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of reference only and shall not be used in, and shall not affect, the construction or 

interpretation of this Agreement; 

 

(e) the words ñincludeò and ñincludingò are to be construed without limitation and shall 

be deemed to be followed by ñwithout limitationò or ñbut not limited toò whether or 

not they are followed by such phrases; 

 

(f) references to ñconstructionò or ñbuildingò include, unless the context otherwise 

requires, investigation, design, engineering, procurement, delivery, transportation, 

installation, processing, fabrication, testing, commissioning, expansion and other 

activities incidental to the construction, and ñconstructò or ñbuildò shall be construed 

accordingly; 

 

(g) references to ñdevelopmentò include, unless the context otherwise requires, 

construction, expansion, renovation, refurbishing, augmentation, upgradation and other 

activities incidental thereto, and ñdevelopò shall be construed accordingly; 

 

(h) any reference to any period of time shall mean a reference to that according to Indian 

Standard Time; 

 

(i) any reference to ñhourò shall mean a period of 60 (sixty) minutes commencing either 

on the hour or on the half hour of the clock, which by way of illustration means 5.00 

(five), 6.00 (six), 7.00 (seven) and so on being hours on the hour of the clock and 5.30 

(five thirty), 6.30 (six thirty), 7.30 (seven thirty) and so on being hours on the half hour 

of the clock; 

 

(j) any reference to day shall mean a reference to a calendar day; 

 

(k) reference to a ñbusiness dayò shall be construed as a reference to a day (other than a 

Sunday) on which banks in the State are generally open for business; 

 

(l) any reference to month shall mean a reference to a calendar month as per the Gregorian 

calendar; 

 

(m) references to any date, period or Phase Milestone shall mean and include such date, 

period or Phase Milestone as may be extended pursuant to this Agreement; 

 

(n) any reference to any period commencing ñfromò a specified day or date and ñtillò or 
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ñuntilò a specified day or date shall include both such days or dates, provided that, if 

the last day of any period computed under this Agreement is not a business day, then 

the period shall run until the end of the next business day; 

 

(o) the words importing singular shall include plural and vice versa; 

 

(p) references to any gender shall include the other and the neutral gender; 

 

(q) ñlakhò means a hundred thousand (100,000) and ñcroreò means ten million 

(10,000,000); 

 

(r) ñindebtednessò shall be construed so as to include any obligation (whether incurred as 

principal or surety) for the payment or repayment of money, whether present or future, 

actual or contingent; 

 

(s) references to the ñwinding-upò, ñdissolutionò, ñinsolvencyò, or ñreorganisationò of 

a company or corporation shall be construed so as to include any equivalent or 

analogous proceedings under the law of the jurisdiction in which such company or 

corporation is incorporated or any jurisdiction in which such company or corporation 

carries on business including the seeking of liquidation, winding-up, reorganisation, 

dissolution, arrangement, protection or relief of debtors; 

 

(t) save and except as otherwise provided in this Agreement, any reference, at any time, 

to any agreement, deed, instrument, licence or document of any description shall be 

construed as reference to that agreement, deed, instrument, licence or other document 

as amended, varied, supplemented, modified or suspended at the time of such 

reference, provided that this Sub-Clause (t) shall not operate so as to increase liabilities 

or obligations of the Authority hereunder or pursuant hereto in any manner whatsoever; 

 

(u) any agreement, consent, approval, authorisation, notice, communication, information 

or report required under or pursuant to this Agreement from or by any Party shall be 

valid and effective only if it is in writing under the hand of a duly authorised 

representative of such Party, in this behalf and not otherwise; 

 

(v) the Schedules and Recitals to this Agreement form an integral part of this Agreement 

and will be in full force and effect as though they were expressly set out in the body of 

this Agreement; 
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(w) references to Recitals, Articles, Clauses, Sub-Clauses, Provisos or Schedules in this 

Agreement shall, except where the context otherwise requires, mean references to 

Recitals, Articles, Clauses, Sub-Clauses, Provisos and Schedules of or to this 

Agreement;  

 

(x) reference to an Annex shall, subject to anything to the contrary specified therein, be 

construed as a reference to an Annex to the Schedule in which such reference occurs; 

and reference to a Paragraph shall, subject to anything to the contrary specified therein, 

be construed as a reference to a Paragraph of the Schedule or Annex, as the case may 

be, in which such reference appears;  

 

(y) the damages payable by either Party to the other of them, as set forth in this Agreement, 

whether on per diem basis or otherwise, are mutually agreed genuine pre-estimated loss 

and damage likely to be suffered and incurred by the Party entitled to receive the same 

and are not by way of penalty (ñDamagesò); 

 

(z) the words óhereofô, óhereinô, óheretoô and óhereunderô and words of similar import, 

when used in this Agreement or any other Project Agreements, shall refer to this 

Agreement or such other Project Agreement, as the case may be, as a whole and not to 

any particular provision of this Agreement or such other Project Agreement, as the case 

may be;  

 

(aa) unless otherwise specified herein, all accounting terms used herein will be interpreted, 

and all financial statements and certificates and reports as to financial matters required 

to be furnished hereunder will be prepared, in accordance with generally accepted 

accounting principles in India, and all technical terms and statements will be interpreted 

and applied in accordance with the Good Industry Practices;  

 

(bb) no specific provision, representation or warranty will limit the applicability of a more 

general provision, representation or warranty, and it is the intent of the Parties that, 

each representation, warranty, covenant, condition and agreement contained in this 

Agreement, will be given full, separate, and independent effect and that such provisions 

are cumulative; and 

 

(cc) time shall be of the essence in the performance of the Partiesô respective obligations. 

If any time period specified herein is extended, such extended time shall also be of the 

essence. 
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1.2.2 Unless expressly provided otherwise in this Agreement, any Documentation required to be 

provided or furnished by the Concessionaire to the Authority shall be provided free of cost and 

in 3 (three) copies, and if the Authority is required to return any such Documentation with their 

comments and/or approval, they shall be entitled to retain two copies thereof. 

 

1.2.3 The rule of construction, if any, that a contract should be interpreted against the parties 

responsible for the drafting and preparation thereof, shall not apply. 

 

1.2.4 Subject to the rules of interpretation contained in Clause 1.2 above, any word or expression 

used in this Agreement shall, unless otherwise defined or construed in this Agreement, bear its 

ordinary English meaning and, for these purposes, the General Clauses Act, 1897 shall not 

apply. 

 

1.3 Measurements and arithmetic conventions 

 

All measurements and calculations shall be in the metric system and calculations done to 2 

(two) decimal places, with the third digit of 5 (five) or above being rounded up and below 5 

(five) being rounded down. 

 

1.4 Priority of agreements, clauses and schedules 

 

1.4.1 This Agreement, and all other agreements and documents forming part of or referred to in this 

Agreement are to be taken as mutually explanatory and, unless otherwise expressly provided 

elsewhere in this Agreement, the priority of this Agreement and other documents and 

agreements forming part hereof or referred to herein shall, in the event of any conflict between 

them, be in the following order: 

 

(a) this Agreement; and 

 

(b) all other agreements and documents forming part hereof or referred to herein, 

i.e. the Agreement at (a) above shall prevail over agreements and documents at (b). 

 

1.4.2 Subject to the provisions of Clause 1.4.1, in case of ambiguities or discrepancies within this 

Agreement, the following shall apply: 

(a) between two or more Clauses of this Agreement, the provisions of a specific Clause 

relevant to the issue under consideration shall prevail over those in other Clauses; 

 

(b) between the Clauses of this Agreement and the Schedules, the Clauses shall prevail 
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and between Schedules and Annexes, the Schedules shall prevail; 

 

(c) between any two Schedules, the Schedule relevant to the issue shall prevail; 

 

(d) between the written description on the Drawings and the Specifications and Standards, 

the latter shall prevail; 

 

(e) between the dimension scaled from the Drawing and its specific written dimension, the 

latter shall prevail; and 

 

(f) between any value written in numerals and that in words, the latter shall prevail. 
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Part II 

The Concession 
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ARTICLE 2   

SCOPE OF THE PROJECT 

 

2.1 Scope of the Project 

 

The scope of the Project (ñScope of the Projectò) shall mean and include the following: 

 

(a) design, development, construction and expansion of the Airport in a phased manner, 

on the Airport Site and as per the requirements broadly set forth in Schedule A and 

Schedule B together with provision of respective Project Facilities as specified in 

Schedule C, and in conformity with the Specifications and Standards set forth in 

Schedule D, and in accordance with the Applicable Laws and Applicable Permits; 

 

(b) operation, maintenance and management of the Airport in accordance with the 

provisions of this Agreement, Applicable Laws and Applicable Permits; 

 

(c) development, operation and maintenance of City Side as specified in ScheduleïA and 

ScheduleïB, and in accordance with the provisions of this Agreement,; the Land Lease 

Agreement, Applicable Laws and Applicable Permits.  

  

(d) performance and fulfilment of all other obligations of the Concessionaire and matters 

incidental thereto or necessary for the performance of any or all of the obligations of 

the Concessionaire under this Agreement, in accordance with the provisions of this 

Agreement, Applicable Laws and Applicable Permits. 
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ARTICLE 3   

GRANT OF CONCESSION 

 

3.1 The Concession 

 

3.1.1 Subject to and in accordance with the provisions of this Agreement, GOI Approval, GoAP 

Approval, Applicable Laws and the Applicable Permits, the Authority hereby grants to the 

Concessionaire, the concession set forth herein including the exclusive right, licence and 

authority to develop, operate and maintain the Airport (ñConcessionò) for an initial period of 

45 (forty-five)  years commencing from the Appointed Date, and the Concessionaire hereby 

accepts the Concession and agrees to implement the Project subject to and in accordance with 

the terms and conditions set forth herein.  

Provided that the Concessionaire shall, at any time not earlier than 40th (fortieth) anniversary of the 

Appointed Date and no later than 42nd (forty second) anniversary of the Appointed Date inform, in 

writing, to the Authority of its interest for renewal/ extension of the Concession by an additional period 

upto 15 (fifteen) years  while making such request, the Concessionaire shall submit each of the 

following documents: 

 a) a) a certificate confirming that there has been no material default by the Concessionaire under 

this e Agreement (including compliance of provisions relating to any of the key performance 

Indicators) resulting in the accrual of a right in favour of the Authority to identify any such 

event as Concessionaireôs Default; 

b) an undertaking that the Concessionaire shall continue to comply with the terms and 

conditions of the Agreement in its full form and effect for the remainder of the Concession 

Period. 

cC) an undertaking that as on the date of this certificate, there are no pending or threatened 

litigation, arbitration, investigation, inquiry, show-cause notice or other proceedings by any 

court, tribunal of Government Instrumentality against the Concessionaire, its directors or its 

Affiliates in relation to this Agreement, the project or the City Side Development. The 

Concessionaire further undertakes to promptly notify the Authority of any such matter.  

(a) nt along with an undertaking and confirmation that it agrees to participate in an international 

competitive bidding process for the determination of concession fee for such additional period, in the 

form and manner, as may be prescribed by the Authority; and  

 

(b) In the event, the Authority decides to accept such request for extension/renewal pursuant 

to (a) above and the Concessionaire participating in such international competitive bidding,  

 

(i) the Affiliate(s) of the Concessionaire shall not be qualified, either directly or 

indirectly, to participate in any such international bidding process;  



D
R
A
FT

 

 

Page 52 of 449 

 

Request for Proposal 
Development, Operation and Maintenance of a Greenfield Airport at Dagadarthi, Nellore District in 

Andhra Pradesh on PPP basis 

(ii)  the Concessionaire shall be deemed to be qualified to submit the financial bid of 

such international bidding process without being required to participate in the pre- 

qualification process and shall not be required to submit any documents for pre-

qualification; and 

(iii) (i) the Concessionaire shall have the right to match the highest bid received pursuant 

to such international bidding process, if its bid is within 10 % (ten per cent) of the 

highest bid that may be offered at that time in accordance with the terms and 

conditions of the bidding documents of the international bidding process issued 

therein.  

Provided further that, in the event the Airport is not expanded by the Concessionaire in 

accordance with the provisions of this Agreement or the Concessionaire has been in default 

under any of the provisions of this Agreement, then, the Authority shall not be required to 

comply with this Clause 3.1.1. 

 

The Parties agree that  any decision concerning the extension /renewal of the Concession Period 

will shall solely vest with the Authority. 

 

3.1.2 Subject to and in accordance with the provisions of this Agreement, GoAP Approval, 

Applicable Laws and the Applicable Permits, the Concession hereby granted shall oblige or 

entitle (as the case may be) the Concessionaire, to: 

 

(a) the Right of Way, access and licence to the Airport Site for the purpose of and to the 

extent conferred by the provisions of this Agreement; 

(b) the Right of Way, access and licence  lease to the City Side for the purpose of and to 

the extent conferred by the provisions of this Agreement; 

(c) the Right of Way, access and lease to the City Side Residential Agreement for the 

purpose of and to the extent conferred by the provisions of this Agreement; 

(d)(c) finance and develop the Project, Airport Site and , City Side Development;, and City 

Residential Development; 

(e)(d) operate, manage and maintain the Airport and regulate the use thereof by third parties; 

(f)(e) demand, collect and appropriate Fee from Users liable for payment of Fee for using the 

Airport or any part thereof and refuse entry of any User if the Fee due is not paid; 

(g)(f) perform and fulfil all of the Concessionaireôs obligations under and in accordance with 

this Agreement; 

(h)(g) save as otherwise expressly provided in this Agreement, bear and pay all costs, 

expenses and charges in connection with or incidental to the performance of the 

obligations of the Concessionaire under this Agreement; and 

(i)(h) neither assign, transfer or create any lien or encumbrance on this Agreement, or the 
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Concession hereby granted or on the whole or any part of the Airport, or the Project; 

as the case may be nor transfer, lease or part possession thereof, save and except as 

expressly permitted by this Agreement or the Substitution Agreement. 

 

3.2 City Side Development 

            Subject to and in accordance with the provisions of this Agreement and Applicable 

Laws, the Concession hereby granted shall, without prejudice to the provisions of 

Clause 3.1.2, entitle the Concessionaire to undertake development, operation and 

maintenance of the real estate specified in Schedule-A, subject to the conditions 

stipulated in Schedule-B and to exploit such development for commercial purposes in 

accordance with the provisions of Article 24 (the ñCity Side Developmentò) with the 

right to sub-license sub- lease any or all parts thereof by means of Project Agreements.  

ARTICLE 4   

CONDITIONS PRECEDENT  

 

4.1 Conditions Precedent 

 

4.1.1 Save and except as expressly provided in ARTICLE 4, ARTICLE 5, ARTICLE 6, ARTICLE 

7, ARTICLE 8, ARTICLE 9, ARTICLE 10, ARTICLE 12, ARTICLE 23, ARTICLE 25, 

ARTICLE 27, ARTICLE 330, ARTICLE 36ARTICLE 35, ARTICLE 43ARTICLE 42 and 

ARTICLE 46ARTICLE 45, or unless the context otherwise requires, the respective rights and 

obligations of the Parties under this Agreement shall be subject to the satisfaction in full of the 

conditions precedent specified in this Clause 4.1 (ñConditions Precedentò). Provided, 

however, that a Party may grant waiver from satisfaction of any Condition Precedent by the 

other Party in accordance with the provisions of Clause 4.1.2 or Clause 4.1.3, as the case may 

be, and to the extent of such waiver, that Condition Precedent shall be deemed to be fulfilled 

for the purposes of this Clause 4.1.1. 

 

4.1.2 The Concessionaire may, upon providing the Performance Security to the Authority in 

accordance with ARTICLE 9, at any time after 60 (sixty) days from the date of this Agreement, 

by notice require the Authority to satisfy any or all of the Conditions Precedent set forth in this 

Clause 4.1.2 within the period prescribed in such notice and such period shall not be less than 

the period available for the Concessionaire to achieve the Appointed Date, and the Conditions 

Precedent required to be satisfied by the Authority shall be deemed to have been fulfilled when 

the Authority shall have: 

 

(a) Procured for the Concessionaire, the Right of Way to the Site in accordance with the 

provisions of Clause 10.3  
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(b) procured Applicable Permits relating to pre-construction activities, which are required 

to be mandatorily obtained by the Authority, including the following: 

 

(i) Site Clearance and In-principle Clearance from Ministry of Civil Aviation 

(ii)  Defence Clearance from Ministry of DefenceNo. 2(12)/2015/D(Air-II) dated 

30 March 2017, from the Ministry of Defence, GOI; 

(i)(iii)  Security Clearance from Ministry of Home Affairs 

 

(ii) (iv) Environment Clearance from Ministry of Environment, Forest and Climate 

Change F. No. 10-21/ 2016-IA.III; IA/AP/MIS/50659/2016 dated 13th April 

2017 from the Ministry of Environment and Forests, GOI; 

 

(c) caused the execution of the relevant following agreements: 

 

(i) Escrow Agreement in the form provided in Schedule O, 

 

(ii)  Substitution Agreement in the form provided in Schedule R, 

 

(iii)  Shareholdersô Agreement in the form provided in Schedule S,  

 

(iv) CNS-ATM Agreement in the form provided in Schedule T, 

 

(v) Memorandum of Understanding in the form provided in Schedule U, and 

 

(vi) State Government Support Agreement in the form provided in Schedule V,  

 

(vii)     Consent to establish for construction of Phase IA of the Project, No_____ 

 

upon receiving its duly executed copy from the Concessionaire and compliance of all the terms 

thereunder respectively, which may be necessary for the execution thereof. 

 

Provided that upon written intimation to the Concessionaire, the Authority may fulfil its 

Conditions Precedent set forth in this Clause 4.1.2 within an extended period of 120 (one 

hundred twenty) days, after the expiry of the date prescribed in the notice provided by the 

Concessionaire under this Clause 4.1.2. 

 

4.1.3 Except as may have been specifically otherwise provided in this Agreement, the Conditions 
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Precedent required to be satisfied by the Concessionaire within a period of 180 (one hundred 

and eighty) days from the date of this Agreement shall be deemed to have been fulfilled, when 

the Concessionaire shall, subject to the satisfaction of the Authority, have: 

 

(a) provided Performance Security to the Authority in accordance with Clause 9; 

 

(b) procured all the Applicable Permits as may be required for the commencement of the 

Construction Works for Phase IA, including but not limited to the Applicable Permits 

specified in Part I of Schedule E unconditionally, or if subject to conditions, then all 

such conditions required to be fulfilled by the date specified therein shall have been 

satisfied in full, and such Applicable Permits are in full force and effect; 

 

(c) the Master Plan has been finalised and submitted by the Concessionaire as per Clause 

12.2; 

 

(d) executed and procured execution of the Escrow Agreement in the form provided in 

Schedule O and the same shall have become effective in accordance with the terms 

thereof; 

 

(e) executed and procured execution of the Substitution Agreement in the form provided 

in Schedule R and the same shall have become effective in accordance with the terms 

thereof; 

 

(f) executed and procured execution of the Shareholdersô Agreement in the form provided 

in Schedule S and the same shall have become effective in accordance with the terms 

thereof; 

 

(g) executed and procured execution of the State Government Support Agreement in the 

form provided in Schedule V and the same shall have become effective in accordance 

with the terms thereof, 

 

(h) executed the Financing Agreements and delivered to the Authority 3 (three) true copies 

thereof, duly attested by a Director of the Concessionaire, 

 

(i) Deleted 

(j)(i)  Executed and procured execution of the Land Lease Agreement in the form provided 

in Schedule Z of this amendment notice and the same shall have become effective in 

accordance with the terms thereof. 



D
R
A
FT

 

 

Page 56 of 449 

 

Request for Proposal 
Development, Operation and Maintenance of a Greenfield Airport at Dagadarthi, Nellore District in 

Andhra Pradesh on PPP basis 

(k)(j) Deleted 

 

(l)(k) delivered to the Authority 3 (three) true copies of the Financial Package and the 

Financial Model, duly attested by a Director of the Concessionaire, along with 3 (three) 

soft copies of the Financial Model in MS Excel version or any substitute thereof, which 

is acceptable to the Senior Lenders, 

 

(m)(l) delivered to the Authority from the Preferred Bidder, confirmation of the correctness 

of the representations and warranties, set forth in Sub-Clauses (c), (d), (g), (h), (k), (l), 

(m), (p) and (q) of Clause 7.1 of this Agreement, 

 

(n)(m) executed and procured execution of the airport operatorsô agreement, if applicable, and 

the same shall have become effective in accordance with the terms thereof, 

 

(o)(n) procured the appointment of the Independent Engineer, in accordance with the 

provisions of ARTICLE 23 hereof, and 

 

(p)(o) delivered to the Authority a legal opinion from the legal counsel of the Concessionaire 

with respect to the authority of the Concessionaire to enter into this Agreement and the 

enforceability of the provisions hereof: 

 

(q)(p) executed the Memorandum of Understanding to be entered into between the 

Government of India and the Concessionaire in the form provided in Schedule U. 

 

Provided that upon request in writing by the Concessionaire, the Authority may, in its 

discretion, waive any of the Conditions Precedent set forth in this Clause 4.1.3 for the purposes 

of the achievement of the Appointed Date. The Authority may, in its sole discretion, grant any 

waiver hereunder with such conditions as it may deem fit. 

 

However, the Authority shall provide atleast a period of 90 days (Ninety days) in case of delay 

in procurement of approval under 4.1.2 (d) 

 

4.1.4 Deleted  

 

4.1.5 Each Party shall make all reasonable endeavours to satisfy the Conditions Precedent within the 

time stipulated and shall provide the other Party with such reasonable cooperation as may be 

required to assist that Party in satisfying the Conditions Precedent for which that Party is 

responsible. 
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4.1.6 The Parties shall notify each other in writing at least once a month on the progress made in 

satisfying the Conditions Precedent. Each Party shall promptly inform the other Party when 

any Condition Precedent for which it is responsible has been satisfied. 

 

4.2 Damages for delay by the Concessionaire 

 

In the event that (a) the Concessionaire does not procure fulfilment or waiver of any or all of 

the Conditions Precedent set forth in Clause 4.1.3 within the period specified in that Clause, 

and; (b) the delay has not occurred as a result of failure to fulfil the obligations by the Authority 

under Clause 4.1.2 or other breach of this Agreement by the Authority or due to Force Majeure, 

the Concessionaire shall pay to the Authority, Damages in an amount calculated at the rate of 

0.3% (zero point three percent) of the Performance Security for each day of delay until the 

fulfilment of such Conditions Precedent, subject to a maximum amount equal to the { Bid 

Security/Bid Securities}, and upon reaching such maximum, the Authority may, in its sole 

discretion and subject to the provisions of Clause 9.2, terminate the Agreement. Provided that 

in the event of delay by the Authority in procuring fulfilment of the Conditions Precedent 

specified in Clause 4.1.2 having a direct impact on the fulfilment of any the Conditions 

Precedent to be fulfilled by the Concessionaire under Clause 4.1.3, no Damages shall be due or 

payable by the Concessionaire under this Clause 4.2 until the date on which the Authority shall 

have procured fulfilment of the Conditions Precedent specified in Clause 4.1.2. The payment 

of Damages pursuant to this Clause 4.2 is independent of the Concessionaireôs obligations 

under any other provision of this Agreement. 

 

4.3 Deemed Termination upon delay 

 

4.3.1 Without prejudice to the provisions of Clause 4.2, and subject to the provisions of Clause 0 and 

Clause 9.2, the Parties expressly agree that in the event the Appointed Date does not occur, for 

any reason whatsoever, before the expiry of the 270 (two hundred seventy) days of the date of 

execution of this Agreement or any extended period, as per the terms of this Agreement or may 

be otherwise agreed between the Parties, all rights, privileges, claims and entitlements of the 

Concessionaire under or arising out of this Agreement shall be deemed to have been waived 

by, and to have ceased with the concurrence of the Concessionaire, and this Agreement shall 

be deemed to have been terminated by mutual agreement of the Parties. Provided, however, 

that in the event the delay in occurrence of the Appointed Date is for reasons attributable to the 

Concessionaire, then, notwithstanding the provisions of Clause 4.2 above, the Performance 

Security of the Concessionaire shall be encashed and appropriated by the Authority as Damages 

thereof.  
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4.3.2 Upon such termination, the: 

 

(a) Preferred Bidder shall discharge all liabilities, if any created, in any form whatsoever, 

within 7 (seven) days of such termination; 

 

(b) Preferred Bidder shall transfer its entire shareholding in the Concessionaire to the 

Authority or any of its nominees, at its own cost, within 15 (fifteen) days of the 

termination, and each of the Concessionaire and the Preferred Bidder shall take all such 

actions and proceedings, as may be required under the Applicable Laws, to complete 

such transfer; 

 

(c) Concessionaire shall cause all the Directors on the Board of the Concessionaire, except 

as may be appointed by the Authority or its nominees, to resign from the Board within 

15 (fifteen) days of the termination in consideration of the Termination Payment, and 

each of such resigning Directors shall take all actions and proceedings, as may be 

required under the Applicable Laws, to complete such process. 
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ARTICLE 5   

OBLIGATIONS OF THE CONCESSIONAIRE  

 

5.1 Obligations of the Concessionaire 

 

5.1.1 Subject to and on the terms and conditions of this Agreement, the Concessionaire shall, at its 

own cost and expense, procure finance for and undertake the design, engineering, procurement, 

construction, operation and maintenance of the Airport, in accordance with the provisions of 

the GOI Approval, Applicable Permits, Applicable Laws, this Agreement and observe, fulfil, 

comply with and perform all its obligations set out in this Agreement or arising hereunder. 

 

5.1.2 The Concessionaire shall comply with all Applicable Laws and Applicable Permits (including 

renewals as required) in the performance of its obligations under this Agreement.  

 

5.1.3 The Concessionaire shall, at all times during the subsistence of this Agreement, comply with 

all the conditions stipulated in the Applicable Permits, necessary for the construction, 

operations and maintenance. 

 

5.1.4 Save and except as otherwise provided in this Agreement or Applicable Laws, as the case may 

be, the Concessionaire shall, in discharge of all its obligations under this Agreement, conform 

with and adhere to Good Industry Practice at all times. 

 

5.1.5 The Concessionaire shall, from time to time, undertake expansion or augmentation of the 

Aeronautical Assets and Non-Aeronautical Assets in accordance with the provisions of this 

Agreement and Good Industry Practice. 

 

5.1.6 Save and except as expressly provided in this Agreement, the Concessionaire shall, at all times 

during the subsistence of this Agreement, pay all taxes, levies, duties, cesses and all other 

statutory charges, dues, assessments or outgoings payable in respect of the Airport, any 

Aeronautical Services, Non-Aeronautical Services and other services, or in respect of the 

materials stored therein, which may be levied by any Government Instrumentality. 

5.1.7 The Concessionaire agrees and undertakes that at all times during the Concession Period, one 

or more of its Key Managerial Personnel  shall have cumulative professional experience of at 

least 10 (ten) years as head of airport operations or equivalent position for an eligible project  

5.1.8 In the event, the Concessionaire enters into an agreement with an airport operator in terms of 

the RFP, then the Concessionaire shall ensure that the provisions as set out above as well the 

guiding principles of airport operator agreement as set out in Schedule-Y are duly complied by 
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such airport operator.  

 

5.1.9 The Concessionaire shall, at its own cost and expense, in addition to and not in derogation of 

its obligations elsewhere set out in this Agreement: 

 

(a) make, or cause to be made, necessary applications to the relevant Government 

Instrumentalities with such particulars and details as may be required for obtaining 

Applicable Permits, other than those set forth in Clause 4.1.2, and obtain and keep in 

force and effect such Applicable Permits in conformity with Applicable Laws; 

 

(b) procure, as required, the appropriate proprietary rights, licences, agreements and 

permissions for materials, methods, processes, know-how and systems used or 

incorporated into the Airport; 

 

(c) perform and fulfil its obligations under the Financing Agreements; 

 

(d) make reasonable efforts to maintain harmony and good industrial relations among the 

personnel employed by it or its Contractors in connection with the performance of its 

obligations under this Agreement; 

 

(e) ensure and procure that its Contractors comply with all Applicable Permits and 

Applicable Laws in the performance by them of any of the Concessionaireôs 

obligations under this Agreement; 

 

(f) always act in a manner consistent with the provisions of this Agreement and not cause 

or fail to do any act, deed or thing, whether intentionally or otherwise, which may in 

any manner be violative of any of the provisions of this Agreement; 

 

(g) procure that all facilities and amenities within the Airport are operated and maintained 

in accordance with this Agreement and Good Industry Practice and ensure that the 

Users have non-discriminatory access for use of the same in accordance with the 

provisions of this Agreement, Applicable Laws and Applicable Permits; 

 

(h) ensure that Users are treated with due courtesy and consideration and provided with 

ready access to services and information; 

 

(i) provide, or cause to be provided, Aeronautical Services and Non-Aeronautical Services 

at the Airport in accordance with the provisions of this Agreement, Applicable Laws 
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and Applicable Permits; 

 

(j) provide all support and assistance to the Authority or the Designated GOI Agency, as 

the case may be, for provision and operation of Reserved Services at the Airport; 

 

(k) procure the supply of electricity to the Airport from the grid, including procuring 

standby arrangements for supply of electricity necessary for maintenance of 

Aeronautical Services and Non-Aeronautical Services in the event of outages or failure 

of electricity supply from the grid, and also arranging for the availability of the 

electricity for the Users of the Airport and various Aeronautical Services and Non-

Aeronautical Services in accordance with the provisions of the Electricity Act, 2003 

and rules and regulations made thereunder;  

 

(l) support, cooperate with and facilitate the Authority in the implementation and 

operation of the Project in accordance with the provisions of this Agreement, 

Applicable Laws and Applicable Permits; and 

 

(m) transfer the Project Assets to the Authority upon Termination of this Agreement, in 

accordance with the provisions thereof. 

 

5.2 Obligations relating to Project Agreements 

 

5.2.1 The Concessionaire shall, at all times during the term of this Agreement, be responsible and 

liable for all its obligations under this Agreement notwithstanding anything contained in the 

Project Agreements or any other agreements, and no default under any Project Agreement or 

any other agreements shall excuse the Concessionaire from its obligations or liability 

hereunder. 

 

5.2.2 Except the Project Agreements which are annexed as Schedule to this Agreement, the Authority 

shall, from time to time, have the right, but not the obligation, to access the drafts of all Project 

Agreements, or any amendments or replacements thereto. The Authority also reserves the right 

to seek and obtain true copies of all agreements, contracts, sub-lease, sub-license and any other 

material agreements or contracts that may be entered into by the Concessionaire with any 

person in connection with matters relating to, arising out of or incidental to the Project even if 

the consideration of the contract less than Rs. 25,00,00,000/- (Rupees Twenty-Five Crore) 

annually. 

5.2.3 The Concessionaire shall not make any addition, replacement or amendments to any of the 

Financing Agreements without the prior written consent of the Authority if such addition, 
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replacement or amendment has, or may have, the effect of imposing or increasing any financial 

liability or obligation on the Authority. The Authority acknowledges and agrees that it shall not 

unreasonably withhold its consent for restructuring or rescheduling of the debt of the 

Concessionaire. 

 

5.2.4 Except as otherwise contained in this Agreement for the purposes of the construction and 

operation of the Airport, including Aeronautical Services and the Non-Aeronautical Services, 

the Concessionaire shall not assign or in any manner create an Encumbrance on any Project 

Asset without prior written approval of the Authority, which approval the Authority may, in its 

discretion, deny. 

 

5.2.5 The Concessionaire shall procure that, except the Project Agreements in which the Authority 

or any of the Government Instrumentality is a party thereof, each of the Project Agreement 

contains provisions that entitle the Authority to step into such agreement, in its sole discretion, 

in substitution of the Concessionaire in the event of Termination or Suspension (ñCovenantò). 

It is expressly agreed that in the event the Authority does not exercise such rights of substitution 

within a period not exceeding 90 (ninety) days from the Transfer Date, the Project Agreements 

shall be deemed to cease to be in force and effect on the Transfer Date without any liability 

whatsoever on the Authority and the Covenant shall expressly provide for such eventuality. 

The Concessionaire expressly agrees to include the Covenant in all its Project Agreements and 

undertakes that it shall, in respect of each of the Project Agreements, procure and deliver to the 

Authority an acknowledgment and undertaking, in a form acceptable to the Authority, from the 

counter party(s) of each of the Project Agreements, where under such counter party(s) shall 

acknowledge and accept the Covenant and undertake to be bound by the same and not to seek 

any relief or remedy whatsoever from the Authority in the event of Termination or Suspension. 

 

5.2.6 Notwithstanding anything to the contrary contained in this Agreement, the Concessionaire 

agrees and acknowledges that selection or replacement of any or all EPC Contractors or O&M 

Contractors and execution of all EPC Contracts or O&M Contracts shall be subject to the prior 

approval of the Authority from the public interest perspective and the Designated GOI Agency 

from national security perspective. The decision of the Authority and the Designated GOI 

Agency in this behalf shall be final, conclusive and binding on the Concessionaire, and the 

Concessionaire undertakes that it shall not give effect to any such selection or contract without 

having such prior approval. It is expressly agreed that approval of the Authority or the 

Designated GOI Agency hereunder shall be limited to public interest perspective and the 

national security perspective respectively. It is also agreed that the Authority shall not be liable 

in any manner on account of grant or otherwise, of such approval and that such approval or 

denial thereof shall not in any manner absolve the Concessionaire or its EPC Contractors or 
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O&M Contractors from any liability or obligation under this Agreement. 

 

5.3 Obligations relating to Change in Ownership 

 

5.3.1 The Concessionaire shall not undertake or permit any Change in Ownership, except with the 

prior written approval of the Authority. 

 

5.3.2 Notwithstanding anything to the contrary contained in this Agreement, the Concessionaire 

agrees and acknowledges that: 

 

(a) all acquisitions of Equity by an acquirer, either by itself or with any person acting in 

concert, directly or indirectly, including by transfer of the direct or indirect legal or 

beneficial ownership or control of any Equity, in aggregate of 25% (twenty five 

percent) or more of the total Equity of the Concessionaire; or 

 

(b) acquisition of any control directly or indirectly of the Board of Directors of the 

Concessionaire by any person either by itself or together with any person or persons 

acting in concert with it,  

 

shall constitute a Change in Ownership requiring prior approval of the Authority from national 

security and public interest perspective. The decision of the Authority in this behalf being final, 

conclusive and binding on the Concessionaire, and the Concessionaire undertakes that it shall 

not give effect to any such acquisition of Equity or control of the Board of Directors of the 

Concessionaire without such prior approval of the Authority. Approval of the Authority 

hereunder shall be limited to national security and public interest perspective, and the Authority 

shall endeavour to convey its decision thereon expeditiously. The Authority shall not be liable 

in any manner on account of grant, delay or otherwise of such approval and that such approval, 

delay, denial or otherwise thereof shall not in any manner absolve, the Concessionaire from 

any liability or obligation under this Agreement. 

For the purposes of this Clause 5.3.2: 

 

(i) the expression ñacquirerò, ñcontrolò and ñperson acting in concertò has the meaning 

ascribed thereto in the Securities and Exchange Board of India (Substantial Acquisition 

of Shares and Takeover) Regulations, 2011 or any statutory re-enactment thereof as in 

force as on the date of acquisition of Equity, or the control of the Board of Directors, 

as the case may be, of the Concessionaire; 

 

(ii)  the indirect transfer or control of legal or beneficial ownership of Equity shall mean 
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transfer of the direct or indirect beneficial ownership or control of any company or 

companies whether in India or abroad which results in the acquirer acquiring control 

over the shares or voting rights of shares of the Concessionaire; and 

 

(iii)  power to appoint, whether by contract or by virtue of control or acquisition of shares 

of any company holding directly or through one or more companies (whether situated 

in India or abroad) the Equity of the Concessionaire, not less than half of the directors 

on the Board of Directors of the Concessionaire or of any company, directly or 

indirectly whether situate in India or abroad, having ultimate control of 25% (twenty 

five percent) or more of the Equity of the Concessionaire shall constitute acquisition 

of control, directly or indirectly, of the Board of Directors of the Concessionaire. 

 

5.3.3 { The Concessionaire hereby agrees that if the Preferred Bidder is a special purpose vehicle 

established primarily for the purposes of holding Equity in the Concessionaire (such Preferred 

Bidder being an ñPromoter SPVò), a transfer of any shareholding in such Promoter SPV shall 

constitute an indirect transfer of Equity by the Promoter SPV for the purposes of this Agreement 

and be subject to the restrictions on transfer of shares as set forth in this Agreement and the 

Shareholders Agreement.} 1 

 

5.3.4 The Concessionaire hereby further agrees to ensure the following: 

 

(a) if the Preferred Bidder is a single bidder, then, the Preferred Bidder holds at least 51% 

(fifty one percent) of the subscribed and paid-up Equity of the Concessionaire till the 

5th (fifth ) anniversary of the Phase I CODPhase IA COD; 

 

(b) if the Preferred Bidder is a consortium, then: 

 

(i) the Lead Member, shall hold at least 26% (twenty six percent) of the Equity of 

the Concessionaire; 

 

(ii)  each member of the Preferred Bidder, whose experience has been evaluated for 

Technical Capacity and the Financial Capacity, shall individually hold at least 

26% (twenty six percent) or more of the Equity of the Concessionaire; 

 

till the 5th (fifth) anniversary of the Phase I CODPhase IA COD; 

 

1 To be retained in the event the Preferred Bidder is a special purpose vehicle established primarily for the purposes 

of holding Equity in the Concessionaire. 
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(iii)  each member of the Preferred Bidder, whose experience has been evaluated for 

O&M Experience, shall individually hold at least 26% (twenty six percent) or 

more of the Equity of the Concessionaire till the 10th 5th  (tenth 5th ) anniversary 

of the Phase IA1 A COD 

 

(c) at no time during the Concession Period: 

 

(i) any schedule airlines, cargo airlines, individually or collectively, hold more 

than 26% (twenty six percent) of subscribed and paid up Equity of the 

Concessionaire; 

 

(ii)  irrespective of any shareholding in the Concessionaire by a scheduled airlines, 

cargo airlines shall not have any right to appoint any Director on the Board of 

Directors of Concessionaire or any Key Managerial Personnel; 

 

5.3.5 The Concessionaire, any Consortium Member, or any of their Affiliates shall not, directly or 

indirectly, whether by itself or together with any Person acting in concert, hold more than 

twenty-six percent (26%) of the subscribed and paid-up equity share capital in any scheduled 

airline company operating within India during the Term of this Agreement. For the purpose of 

this Clause, óindirectlyô shall include beneficial ownership through subsidiaries, trusts, 

affiliates, or any arrangement that enables control. Any change in shareholding above five 

percent (5%) shall be mandatorily disclosed to the Authority within fifteen (15) days. Non-

compliance shall constitute an Event of Default entitling the Authority to terminate this 

Agreement. 

 

 

5.4 Obligations relating to Shareholding of the Authority  

 

5.4.1 The Concessionaire and the Preferred Bidder shall execute an agreement with the Authority, 

substantially in the form specified at Schedule S (ñShareholdersô Agreementò), providing for 

the issue and allotment of one non-transferable equity share of the Concessionaire (the ñGolden 

Shareò) in favour of the Authority and/ or its nominee, and shall inter-alia also provide for the 

following: 

 

(a) appointment of nominee(s) of the Authority on the Board of Directors of the 

Concessionaire; 
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(b) an irrevocable undertaking that the rights vested in the Authority and the Project 

Affected Persons, shall not be abridged, abrogated or in any manner affected by any 

act done or purported to be done by the Concessionaire or any of its Associates or 

Affiliates;  

 

(c) an irrevocable undertaking that any divestment of Equity in the Concessionaire shall 

not in any manner affect the rights of the Authority herein and that the successors, 

assigns and substitutes of the Preferred Bidder and the Concessionaire shall be bound 

by such undertaking; and  

 

(d) any other matter mutually agreed upon between the Parties. 

 

5.4.2 The Parties expressly agree that the Shareholdersô Agreement shall further provide that so long 

as the Authority holds the Golden Share, an affirmative vote of the Authority or the Director 

appointed by the Authority shall be necessary and required for the passing of, by the General 

Meeting of the Concessionaire or the meeting of Board of Directors thereof, as the case may 

be, any resolution providing for all or any of the following or any matter incidental or 

consequential thereto:  

(a) to alter or add to the provisions of the memorandum; 

(b) to alter or add to the articles of association; 

(c) to change the name of the Concessionaire;  

(d) to purchase the Concessionaireôs own shares or specified securities; 

(e) to issue sweat equity shares; 

(f) to issue further shares without pre-emptive rights to non-members or to convert loans 

or debentures into shares; 

(g) to reduce the share capital; 

(h) to remove the registered office of the Concessionaire outside the limits of the State;  

(i) to commence any new lines of business; 

(j) to keep registers and returns at any other place than within city, town or village in 

which the registered office is situated; 
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(k) to consent to a director or his relative or partner or firm or private company holding an 

office or place of profit, except that of managing director, manager, banker, or trustee 

for debenture-holders of the Concessionaire; 

(l) to make inter-corporate-loans and investments or guarantee/security to be given, etc., 

if the aggregate amount thereof, exceeds the limit of 10% (ten per cent) of the 

Concessionaireôs paid-up share capital;  

(m) to apply to a court to wind-up the Concessionaire; 

(n) to wind-up the Concessionaire voluntarily;  

(o) for various other matters pertaining to the winding up of the Concessionaire; 

(p) to change the name of the Airport; 

(q)  to change the use of the Site other than as specified in this Agreement including any 

sub-leasing of the Site and any other decisions relating to the Site; 

(r) to carry out any additional construction or expansion of the Airport other than as 

specified in this Agreement; and  

(s) any other matter which is required by the Companies Act, 2013 to be passed by a 

special resolution of the shareholders of the Concessionaire. 

5.4.3 The Parties agree that the Shareholdersô Agreement shall provide that till the time the Authority 

holds the Golden Share, it shall be entitled to nominate persons of its choice for appointment 

as a non-retiring Director on the Board of the Concessionaire in proportion to its shareholding 

in the Concessionaire, and upon such nomination, the Concessionaire shall appoint such person 

as Director in accordance with Applicable Laws. 

 

 

5.5 Obligations relating to DGCA licence 

 

5.5.1 The Concessionaire shall procure and keep in force the Applicable Permits from DGCA, and if 

such Applicable Permits are issued subject to conditions, then the Concessionaire shall at all 

times comply with all such conditions. 

 

5.5.2 At the request of the Concessionaire, the Authority shall endeavour to provide necessary 

support to the Concessionaire for obtaining the Applicable Permits from DGCA no later than 

90 (ninety) days from the date of filing of the due and complete application by the 
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Concessionaire with the DGCA, provided that on the date of such application the 

Concessionaire shall have completed construction of the Airport in accordance with the 

provisions of this Agreement and shall have complied with (a) the requirements of Rule 83 of 

the Aircraft Rules, 1937; (b) any special directions or guidelines issued by the DGCA pursuant 

to Rule 133A of the Aircraft Rules, 1937; and (c) any other requirement of the DGCA in 

connection with the issuance of an airport licence. 

 

5.5.3 The provisions of Clause 5.5.1 and Clause 5.5.2 shall apply, mutatis mutandis, to the renewal 

of Applicable Permits until Termination of this Agreement.  

 

5.6 Obligations Relating to Procurement of Goods and Services 

5.6.1 The Concessionaire agrees and undertakes that it shall procure contracts, goods and services 

for the operations, management and development of the Airport in a fair, transparent and 

efficient manner, and without any undue favour or discrimination in this behalf. In pursuance 

hereof, it shall, within 6 (six) months from the COD, frame a procurement policy specifying 

the principles and procedures that it shall follow in awarding contracts for supply of goods and 

services, and shall place the policy on its website for the information of general public and all 

interested parties. The policy shall:  

(a) include the principles and procedures to be followed for sub-leasing, sub-licensing or grant 

or allocation of any space, building, rights or privileges to private entities in the Airport.  

(b) be approved by the Board of Directors of the Concessionaire. 

 

5.6.2 For procurement of goods, works, services, sub-lease(s), sub-license(s), or any other rights or 

privilege where the consideration (including deposits in any form in respect thereof) exceeds 

Rs. 25,00,00,000/- (Rupees Twenty-Five Crore) in any Accounting Year (collectively, the 

ñContractsò), the Concessionaire shall invite offers through open competitive bidding by means 

of e-tendering and shall select the awardees in accordance with the policy specified under 

Clause 5.6.1. 

 

5.6.3 The Parties agree that the Concessionaire should pre-qualify and short-list the applicants in a 

fair and transparent manner for ensuring that only experienced and qualified applicants are 

finally selected on armôs length basis in a manner that is commercially prudent and protects the 

interests of the Users. 

 

5.6.4 The Concessionaire hereby agrees not to have any subsidiary or joint venture or any other 

similar form of arrangement with any other party. 

 

5.7 Obligations relating to employment of foreign nationals 
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The Concessionaire acknowledges, agrees and undertakes that employment of foreign 

personnel by the Concessionaire and/or its contractors and their sub-contractors shall be subject 

to grant of requisite regulatory permits and approvals including employment/ residential visas 

and work permits and security clearance, if any required. The obligation to apply for and obtain 

such approvals and permits will always be of the Concessionaire and, notwithstanding anything 

to the contrary contained in this Agreement, refusal of or inability to obtain any such approvals 

and permits by the Concessionaire or any of its contractors or sub-contractors shall not 

constitute Force Majeure Event, and shall not in any manner excuse the Concessionaire from 

the performance and discharge of its obligations and liabilities under this Agreement. 

 

5.8 Obligations relating to employment of trained personnel 

The Concessionaire shall ensure that the personnel engaged by it in the performance of its 

obligations under this Agreement are at all times properly trained for their respective functions. 

The Concessionaire shall comply with the Applicable Laws and the Applicable Permits in 

relation to the hiring of local personnel and shall endeavour to employ as many local personnel 

including but not limited to the Project Affected Persons and/ or any of their family personnel 

during the implementation, development and operations of the Project. 

 

5.9 Obligations relating to security clearance 

Notwithstanding anything to the contrary contained in this Agreement, the engagement of 

employees, staff and personnel of the Concessionaire and of its Contractors and subcontractors 

shall always be subject to security clearance by the Designated GOI Agency in accordance with 

Applicable Laws and only persons having a valid security clearance shall be permitted on the 

Site. It is agreed that refusal of or inability to obtain any such permits and approvals by the 

Concessionaire or any of its contractors or sub-contractors shall not constitute a Force Majeure 

Event, and shall not in any manner excuse the Concessionaire from the performance and 

discharge of its obligations and liabilities under this Agreement. It is further agreed that the 

restriction herein shall not apply to City Side Development forming part of the Site. 

5.10 Obligations relating to non-discriminatory access 

Subject to the Applicable Permits, the Concessionaire shall operate and manage the Airport on 

a common user basis and provide non-discriminatory access to all airlines, aircrafts, and other 

persons in accordance with the provisions of this Agreement and shall refrain from adopting 

any unfair or discriminatory practice against any User or potential user thereof. 

 

5.11 Deleted 

 

5.12 Obligations relating to medical aid 

For providing emergency medical aid to Users, the Concessionaire shall set up and operate a 
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medical aid post at the Airport to provide emergency medical aid, which shall be equipped to 

render first aid and to assist in accessing emergency medical aid from hospitals in the vicinity. 

 

5.13 Obligations relating to aesthetic quality of the Airport 

 The Concessionaire shall maintain a high standard in the appearance and aesthetic quality of 

the Airport and achieve integration of the Airport with the character of the surrounding 

landscape through both appropriate design and sensitive management of all visible elements. 

The Concessionaire shall engage professional architects and town planners of repute for 

ensuring that the design of the Airport meets the aforesaid aesthetic standards. 

 

5.14 Obligations relating to noise control 

The Concessionaire shall take all such measures as may be necessary in accordance with 

Applicable Laws and Good Industry Practice to control and mitigate the noise arising from the 

Airport and its impact on Users and the neighbourhood.  

5.15 Sole purpose of the Concessionaire 

 

The Concessionaire having been set up for the sole purpose of exercising the rights and 

observing and performing its obligations and liabilities under this Agreement, i.e., the design, 

development, implementation, operation and management of the Project. The Concessionaire 

hereby agrees to not to have any shareholding interest or otherwise in any entity, or any other 

form of arrangement with any person, which may allow it to undertake or perform any other 

business activity. The Concessionaire hereby agrees to not to have any subsidiary or joint 

venture or any other form of arrangement, or be or become directly or indirectly engaged, 

concerned or interested in any business. 

 

5.16 Branding of the Airport  

5.16.1 Save and except as may be necessary in the normal course of business, the Concessionaire 

undertakes that it shall not, in any manner, use the name or identity of the Airport to advertise 

or display its own identity, brand equity or business interests, including those of its 

shareholders, except the Authority. 

 

5.16.2 The Airport shall be known, promoted, displayed, advertised and branded by the name of 

ñ[___________]l Airportò only at all times, and the Concessionaire shall at all times, for the 

purpose of any advertisement, display, reflection, branding or otherwise, shall display the 

Airport as such. If it intends to display its own name at the spots where other public notices are 

displayed for the Users, the same shall be preceded by the Authorityôs name. 

 

5.16.3 The Concessionaire will ensure that any advertisement, display or otherwise at or in relation to 
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the Airport, shall contain the logo of the Authority in the form and manner, as may be provided 

by the Authority from time to time. 

 

5.17 Facilities for differently abled and elderly persons 

The Concessionaire shall, in conformity with the regulations and guidelines issued from time 

to time by the Ministry of Social Justice and Empowerment, or a substitute thereof, procure a 

barrier free environment for the differently abled and for elderly persons using the Airport. 

 

5.18  Obligations relating to Financing Agreements 

Notwithstanding anything contained in Clause 6.5 below, the Concessionaire shall, in 

accordance with the Concession Agreement, notify the particulars of any credit facility availed, 

in the form set out in Schedule-Z.    
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ARTICLE 6   

OBLIGATIONS OF THE AUTHORITY  

 

6.1 Obligations of the Authority 

 

6.1.1 The Authority shall, at its own cost and expense undertake, comply with and perform all its 

obligations set out in this Agreement or arising hereunder. 

 

6.1.2 The Authority agrees to provide support to the Concessionaire and undertakes to observe, 

comply with and perform, subject to and in accordance with the provisions of this Agreement 

and Applicable Laws, the following: 

 

(a) upon written request from the Concessionaire, and subject to the Concessionaire 

complying with Applicable Laws, provide reasonable support and assistance to cause 

to procure the Applicable Permits required from any Government Instrumentality for 

development, operation and management of the Airport, at the cost and expense of the 

Concessionaire; 

 

(b) upon written request from the Concessionaire, provide reasonable assistance to the 

Concessionaire in obtaining access to all necessary infrastructure facilities and utilities, 

including water and electricity at rates and on terms no less favourable to the 

Concessionaire than those generally available to similar utility customers receiving 

substantially equivalent services; 

 

(c) procure that no barriers are erected or placed on or about the Airport by any 

Government Instrumentality or persons claiming through or under it, except for reasons 

of Safety Requirements, Emergency, national security, or law and order; 

 

(d) subject to and in accordance with Applicable Laws and the Applicable Permits, grant 

to the Concessionaire the authority to regulate Users at the Airport; 

 

(e) assist the Concessionaire in procuring assistance from Designated GOI Agency for 

regulation of the Users, removal of trespassers and security on or at the Airport; 

 

(f) not do or omit to do any act, deed or thing which may in any manner be violative of 

any of the provisions of this Agreement; 

 

(g) support, cooperate with and facilitate the Concessionaire in the development, operation  
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(h) and maintenance of the Project in accordance with the provisions of this Agreement in 

accordance with the Applicable Laws and Applicable Permits;  

 

(i) Provide assistance in procurement of provisions of electricity and water up to the 

boundary of the Airport before the COD for Phase IA1 A capacity requirement of the 

Airport; and 

 

(j) upon written request from the Concessionaire and subject to the provisions of Clause 

5.7, provide reasonable assistance to the Concessionaire and any expatriate personnel 

of the Concessionaire or its Contractors to obtain applicable visas and work permits for 

discharging their respective obligations under this Agreement and the Project 

Agreements. 

 

 

6.2 Maintenance obligations prior to Appointed Date 

 

The maintenance of the Site during the Development Period shall be subject to the provisions 

of Clause 12.9. During the Development Period, until the Appointed Date, the Authority shall 

be responsible for the security, management and maintenance of the Site, at its own cost and 

expense. However, upon the Appointed Date, all such obligation of the security, management 

and maintenance of the Site, shall be passed on the Concessionaire with immediate effect from 

the Appointed Date, and the Authority shall be deemed to have complied with its obligations 

under Clause 4.1.2, Clause 10.2 and Clause 10.3, regarding the handing over of the Site. 

 

6.3 Deleted 

 

6.4 Obligations relating to Reserved Services 

 

6.4.1 Subject to and in accordance with the provisions of this Agreement, Applicable Laws and the 

Applicable Permits, the Authority shall extend support in procuring the services to be provided 

through the Designated GOI Agency, the CNS/ATM Services in accordance with the provisions 

of ARTICLE 19, and shall at all times cause to procure that the Designated GOI Agency 

empowered to control and regulate air traffic shall enable movement of aircrafts on the Runway 

in accordance with Applicable Laws, Applicable Permits and Good Industry Practice. 

 

6.4.2 Subject to the provisions of ARTICLE 19, the Authority shall extend support for the 

performance of all the Reserved Services in accordance with the provisions of this Agreement 

and Applicable Laws and the Applicable Permits.  
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6.4.3 The Authority agrees and undertakes that in order to enable the Concessionaire to discharge its 

obligations under this Agreement, Applicable Laws and Applicable Permits, the Authority shall 

discharge its own functions efficiently and in accordance with Good Industry Practice. 

 

6.5 Obligations relating to refinancing 

 

Upon request made by the Concessionaire to this effect, the Authority shall, in conformity with 

any regulations or guidelines that may be notified by the Government of India or the Reserve 

Bank of India, as the case may be, from time to time, permit and enable the Concessionaire to 

secure refinancing, in whole or in part, of the Debt Due on such terms as may be agreed upon 

between the Concessionaire and the entity providing such refinancing; provided, however, that 

the refinancing hereunder shall always be subject to the prior consent of the Authority, which 

consent shall not be unreasonably withheld, and such refinancing reduces the Debt Due as may 

be outstanding as on the date thereof. The tenure of debt refinanced hereunder may be 

determined mutually between the Senior Lenders and the Concessionaire, but the repayment 

thereof shall be completed no later than 1 (one) year prior to expiry of the Concession Period, 

and shall always be on the terms better than the one, as may be existing at such time, and is for 

the benefit and the interests of the Users.  
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ARTICLE 7   

REPRESENTATIONS AND WARRANTIES  

 

7.1 Representations and warranties of the Concessionaire 

 

The Concessionaire represents and warrants to the Authority that: 

 

(a) it is duly organised and validly existing under the laws of India, and has full power and 

authority to execute and perform its obligations under this Agreement and to carry out 

the transactions contemplated hereby; 

 

(b) it has taken all necessary corporate and other actions under Applicable Laws to 

authorise the execution and delivery of this Agreement and to validly exercise its rights 

and perform its obligations under this Agreement; 

 

(c) the Preferred Bidder (including the members thereof, if any) has the financial standing 

and capacity including but not limited to the Financial Capacity and the Technical 

Capacity () to undertake the Project in accordance with the terms of this Agreement; 

 

(d) neither it nor the Preferred Bidder (including the members thereof, if any) has the 

equity ownership of any scheduled airline or cargo airline exceeding 26% (twenty six 

percent) of the total Equity of the Concessionaire; 

   

(e) this Agreement constitutes its legal, valid and binding obligation, enforceable against 

it in accordance with the terms hereof, and its obligations under this Agreement will be 

legally valid, binding and enforceable obligations against it in accordance with the 

terms hereof; 

 

(f) it is subject to the laws of India, and hereby expressly and irrevocably waives any 

immunity in any jurisdiction in respect of this Agreement or matters arising hereunder 

including any obligation, liability or responsibility hereunder or issue of jurisdiction; 

 

(g) the information furnished in the Bid by the Preferred Bidder and as updated on or 

before the date of this Agreement is true and accurate in all respects as on the date of 

this Agreement; 

 

(h) the execution, delivery and performance of this Agreement will not conflict with, result 

in the breach of, constitute a default under, or accelerate performance required by any 
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of the terms of its Memorandum and Articles of Association or those of any member 

of the Preferred Bidder or any Applicable Laws or any covenant, contract, agreement, 

arrangement, understanding, decree or order to which it is a party or by which it or any 

of its properties or assets is bound or affected; 

 

(i) there are no actions, suits, proceedings, or investigations pending or, to its knowledge, 

threatened against it at law or in equity before any court or before any other judicial, 

quasi-judicial or other authority, the outcome of which may result in the breach of this 

Agreement or which individually or in the aggregate may result in any material 

impairment of its ability to perform any of its obligations under this Agreement; 

 

(j) it has no knowledge of any violation or default with respect to any order, writ, 

injunction or decree of any court or Government Instrumentality which may result in 

any Material Adverse Effect on its ability to perform its obligations under this 

Agreement and no fact or circumstance exists which may give rise to such proceedings 

that would adversely affect the performance of its obligations under this Agreement; 

 

(k) neither it nor the Preferred Bidder (including the members thereof, if any) and the 

respective Associates, have been convicted by a Court of Law or indicted or adverse 

orders passed by a regulatory authority which could have an effect on its ability to 

undertake the Project or which relates to a grave offence that outrages the moral sense 

of the community; 

 

(l) neither it nor the Preferred Bidder (including the members thereof, if any) and the 

respective Associates, have been charge sheeted by any Government Instrumentality 

or convicted by any Court of Law, in respect of the matters relating to the security and 

integrity of India; 

 

(m) no investigation by a regulatory authority is pending either against it or the Preferred 

Bidder (including the members thereof, if any) and the respective Associates, or against 

any of their respective chief executive officer or any of the directors, managers or 

employees;  

 

(n) it has complied with Applicable Laws in all mate1rial respects and has not been subject 

to any fines, penalties, injunctive relief or any other civil or criminal liabilities which 

in the aggregate have or may have a Material Adverse Effect on its ability to perform 

its obligations under this Agreement; 
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(o) it shall at no time undertake or permit any Change in Ownership except in accordance 

with the provisions of Clause 5.3; 

 

(p) the Preferred Bidder and its Associates (including the members thereof, if any) have 

the financial standing and resources to fund the required Equity and to raise the debt 

necessary for undertaking and implementing the Project in accordance with this 

Agreement; 

 

(q) the Preferred Bidder (including the members thereof, if any) is duly organised and 

validly existing under the laws of the jurisdiction of its incorporation or registration, 

and has requested the Authority to enter into this Agreement with the Concessionaire 

pursuant to the Letter of Award, and has agreed to and unconditionally accepted the 

terms and conditions set forth in this Agreement; 

 

(r) all its rights and interests in the Airport shall pass to and vest in the Authority on the 

Transfer Date as per the Applicable Laws and the Applicable Permits, free and clear of 

all liens, claims and Encumbrances, without any further act or deed on its part or that 

of the Authority, and that none of the Project Assets shall be acquired by it, subject to 

any agreement under which a security interest or other lien or Encumbrance is retained 

by any person, save and except as expressly provided in this Agreement; 

 

(s) no representation or warranty by it contained herein or in any other document furnished 

by it to the Authority or to any Government Instrumentality in relation to Applicable 

Permits contains or will contain any untrue or misleading statement of material fact or 

omits or will omit to state a material fact necessary to make such representation or 

warranty not misleading;  

 

(t) no sums, in cash or kind, have been paid or will be paid, by it or on its behalf, to any 

person by way of fees, commission or otherwise for securing the Concession or 

entering into this Agreement or for influencing or attempting to influence any officer 

or employee of the Authority or any Government Instrumentality, in connection 

herewith or during the bid process; 

 

(u) all information provided by the Preferred Bidder in response to the Request for 

Proposal or otherwise, is to the best of its knowledge and belief, true and accurate in 

all material respects; and 

 

(v) all undertakings and obligations of the Concessionaire arising from the Request for 
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Proposal or otherwise shall be binding on the Concessionaire as if they form part of 

this Agreement. 

 

7.2 Representations and warranties of the Authority  

 

The Authority represents and warrants to the Concessionaire that: 

 

(a) it has full power and authority to execute, deliver and perform its obligations under this 

Agreement pursuant to the GOI Approval and other Applicable Permits, to carry out 

the transactions contemplated herein and that it has taken all actions necessary to 

execute this Agreement, exercise its rights and perform its obligations, under this 

Agreement; 

 

(b) it has taken all necessary actions under Applicable Laws to authorise the execution, 

delivery and performance of this Agreement; 

 

(c) it has the financial standing and capacity to perform its obligations under this 

Agreement; 

 

(d) this Agreement constitutes a legal, valid and binding obligation enforceable against it 

in accordance with the terms hereof; 

 

(e) it has no knowledge of any violation or default with respect to any order, writ, 

injunction or any decree of any court or any legally binding order of any Government 

Instrumentality which may result in any Material Adverse Effect on the Authorityôs 

ability to perform its obligations under this Agreement; 

 

(f) it has complied with Applicable Laws in all material respects; and 

 

(g) it has good and valid right to the Site, and has power and authority to grant a licence 

for Airport Site and lease for City Side and lease  in respect thereto to the 

Concessionaire. 

 

7.3 Disclosure 

 

In the event that any occurrence or circumstance comes to the attention of either Party that 

renders any of its aforesaid representations or warranties untrue or incorrect, such Party shall 

immediately notify the other Party of the same. Such notification shall not have the effect of 
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remedying any breach of the representation or warranty that has been found to be untrue or 

incorrect nor shall it adversely affect or waive any right, remedy or obligation of either Party 

under this Agreement. 
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ARTICLE 8   

DISCLAIMER  

 

8.1 Disclaimer 

8.1.1 The Concessionaire acknowledges on its behalf and on behalf of the Preferred Bidder, that prior 

to the execution of this Agreement, the Preferred Bidder and the Concessionaire has, after a 

complete and careful examination, made an independent evaluation of the Request for Proposal, 

Scope of the Project, Specifications and Standards, Site, requirements of the Applicable Permits 

for effectuating its rights under this Agreement, existing structures, local conditions, physical 

qualities of ground, subsoil and geology, traffic volumes and all information provided by the 

Authority or obtained, procured or gathered otherwise, and has determined to its satisfaction 

the accuracy or otherwise thereof and the nature and extent of difficulties, risks and hazards as 

are likely to arise or may be faced by it in the course of performance of its obligations 

hereunder. The Authority makes no representation whatsoever, express, implicit or otherwise, 

regarding the accuracy, adequacy, correctness, reliability and/or completeness of any 

assessment, assumption, statement or information provided by it herein or under the Applicable 

Laws and the Concessionaire confirms on its behalf and on behalf of the Preferred Bidder that 

it shall have no claim whatsoever against the Authority in this regard. 

 

8.1.2 The Concessionaire acknowledges and hereby accepts on its behalf and on behalf of the 

Preferred Bidder, the risk of inadequacy, mistake or error in or relating to any of the matters set 

forth in Clause 8.1.1 above and hereby acknowledges and agrees that the Authority shall not be 

liable for the same in any manner whatsoever to the Concessionaire, the Preferred Bidder and 

its Associates or any person claiming through or under any of them. 

 

8.1.3 The Parties agree that any mistake or error in or relating to any of the matters set forth in Clause 

8.1.1 above shall not vitiate this Agreement or render it voidable. 

 

8.1.4 In the event that either Party becomes aware of any mistake or error relating to any of the 

matters set forth in Clause 8.1.1 above, that Party shall immediately notify the other Party, 

specifying the mistake or error, provided, however, that a failure on part of the Authority to 

give any notice pursuant to this Clause 8.1.4 shall not prejudice the disclaimer of the Authority 

contained in Clause 8.1.1 and shall not in any manner shift to the Authority any risks assumed 

by the Concessionaire pursuant to this Agreement. 

 

8.1.5 Except as otherwise provided in this Agreement, all risks relating to the Project shall be borne 

by the Concessionaire and the Authority shall not be liable in any manner for such risks or the 

consequences thereof. 
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Part III 

Development and Operations 
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ARTICLE 9   

PERFORMANCE SECURITY  

 

9.1. Performance Security 

 

9.1.1 The Concessionaire shall, for the performance of its obligations hereunder in respect of Phase 

IA, provide to the Authority, no later than 60 (sixty) days from the date of this Agreement, an 

irrevocable and unconditional guarantee from a Bank for a sum equivalent to Rs. [27,48,00,000 

19,44,00,000/-] (Rupees Twenty  Seven Crores and Forty Eight lakhs  Nineteen Crores and 

Forty Four Lakhs only) in the form set forth in Schedule F (ñPerformance Securityò). Until 

such time the Performance Security is provided by the Concessionaire pursuant hereto and the 

same comes into effect, the { Bid Security/Bid Securities} shall remain in force and effect, and 

upon such provision of the Performance Security pursuant hereto, the Authority shall release 

the { Bid Security/Bid Securities} to the Concessionaire. 

 

9.1.2 Notwithstanding anything to the contrary contained in this Agreement, in the event 

Performance Security is not provided by the Concessionaire within a period of 90 (ninety) days 

from the date of this Agreement, the Authority may encash the { Bid Security/Bid Securities} 

and appropriate the proceeds thereof as Damages, and thereupon all rights, privileges, claims 

and entitlements of the Concessionaire under or arising out of this Agreement shall be deemed 

to have been waived by, and to have ceased with the concurrence of the Concessionaire, and 

this Agreement shall be deemed to have been terminated by mutual agreement of the Parties. 

 

9.1.3 The Concessionaire shall provide separate Performance Securities prior to undertaking the 

development works for any of the subsequent Phases, for an amount equivalent to 2% (two 

percent) of the cost approved for such Phase by the Senior Lenders of each such Phase of the 

Project. The term Performance Security as used in this Agreement shall refer to and include all 

the Performance Securities to be provided by the Concessionaire for each Phase of the Project. 

 

9.2 Appropriation of Performance Security 

 

Upon occurrence of a Concessionaireôs Default or failure to meet any Condition Precedent, the 

Authority shall, without prejudice to its other rights and remedies hereunder or in Applicable 

Law, be entitled to encash and appropriate from the Performance Security, the amounts due to 

it, for and in respect of such Concessionaireôs Default or for failure to meet any Condition 

Precedent. Upon such encashment and appropriation from the { Bid Security/Bid Securities} or 

Performance Security, as applicable, the Concessionaire shall, within 15 (fifteen) days thereof, 

replenish, in case of partial appropriation, to its original level, and in case of appropriation of 
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the entire { Bid Security/Bid Securities} or Performance Security, provide a fresh Performance 

Security, failing which the Authority shall be entitled to terminate this Agreement in 

accordance with ARTICLE 36ARTICLE 35. Upon such replenishment or furnishing of a fresh 

Performance Security, the Concessionaire shall be entitled to an additional Cure Period of 60 

(sixty) days for remedying the Concessionaireôs Default or satisfying any Condition Precedent, 

and in the event of the Concessionaire not curing its default or meeting such Condition 

Precedent within such Cure Period, the Authority shall be entitled to encash and appropriate 

such Performance Security as Damages, and to terminate this Agreement in accordance with 

ARTICLE 36ARTICLE 35. 

 

9.3 Release of Performance Security 

The Performance Security shall remain in force and effect until the end of 2 (two) years from 

Phase I CODPhase IA COD of the project; provided, however, that the Performance Security 

shall not be released if the Concessionaire is in breach of this Agreement. Upon request made 

by the Concessionaire for release of the Performance Security along with the particulars which 

establish satisfaction of the requirements specified under this Clause, the Authority shall release 

the Performance Security forthwith. 

 

9.4 Deemed Performance Security 

 

The Parties expressly agree that upon release of the Performance Security in accordance with 

the provisions of Clause 9.3, a substitute Performance Security for a like amount, separately 

for each Phase, shall be deemed to be created under this Clause 9.4, as if it is a Performance 

Security under Clause 9 for and in respect of the Concession Period (ñDeemed Performance 

Securityò). The Deemed Performance Security shall be unconditional and irrevocable, and 

shall, notwithstanding anything to the contrary contained in Clause 30.3, constitute the first and 

exclusive charge on an equivalent balance in the Escrow Account and on all amounts due and 

payable by the Concessionaire to the Authority, and the Authority shall be entitled to enforce 

the Deemed Performance Security through a withdrawal from the Escrow Account or by 

making a deduction from the amounts due and payable to it by the Concessionaire in accordance 

with the provisions of Clause 9.5. The Parties agree that no amounts shall be earmarked, frozen 

or withheld in the Escrow Account for securing payment of any potential Damages that may 

fall due at a subsequent date, and only the amounts which shall have become due and payable 

by the Concessionaire upon occurrence of a Concessionaireôs Default shall be liable to 

appropriation hereunder.  

 

9.5 Appropriation of Deemed Performance Security 

Upon occurrence of a Concessionaireôs Default, the Authority shall, without prejudice to its 
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other rights and remedies hereunder or in law, be entitled to appropriate the relevant amounts 

from the Deemed Performance Security as Damages for Concessionaireôs Default. The Parties 

expressly agree that upon the Deemed Performance Security being appropriated, in whole or in 

part, it shall be deemed to be replenished to the extent of such appropriation. 

 

9.6 References to Performance Security 

 

References to Performance Security occurring in this Agreement for and in respect of any 

period prior to the delivery of the Performance Security by the Concessionaire to the Authority, 

or in respect of any period subsequent to the expiry or release thereof, as the case may be, shall 

be construed solely for the purposes of calculating the amount of Damages payable by the 

Concessionaire, and the amount so determined may be appropriated from the { Bid Security/Bid 

Securities} or Deemed Performance Security, as the case may be or available as on such date. 
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ARTICLE 10   

RIGHT OF WAY  

 

10.1 The Site 

The Site shall comprise of the real estate described in Schedule-A and in respect of which the 

Right of Way shall be provided by the Authority to the Concessionaire under and in accordance 

with this Agreement (the ñSiteò). For the avoidance of doubt, it is hereby acknowledged and 

agreed that references to the Site shall be construed as references to the real estate required for 

the Project as set forth in Schedule-A. 

 

10.2 Licence, Access and Right of Way 

 

10.2.1 The Authority hereby grants to the Concessionaire, subject to security restrictions and other 

terms of this Agreement, access to the Site for carrying out any surveys, investigations and soil 

tests that the Concessionaire may deem necessary during the Development Period and such 

other works as may be necessary pursuant to Clause 12.9 hereof. It being expressly agreed and 

understood that the Authority shall have no liability whatsoever in respect of survey, 

investigations and tests carried out or work undertaken by the Concessionaire on or about the 

Site pursuant hereto in the event of Termination or otherwise. 

 

10.2.2 In consideration of the Concession Fees and Per-Passenger Fee, this Agreement and the 

covenants and warranties on the part of the Concessionaire herein contained, the Authority, in 

accordance with the terms and conditions set forth herein hereby grants to the Concessionaire, 

leave and licence rights in respect of the Airport Site land and lease rights in respect of the City 

Side Development Land (along with any buildings, constructions or immovable assets, if any, 

thereon) comprising of the Airport Site and City Side Development  , free of any 

Encumbrances, to develop, operate and maintain the Airport Site and City Side Development, 

together with all and singular rights, liberties, privileges, easements and appurtenances 

whatsoever to the said Airport Site and City Side Development, hereditaments or premises or 

any part thereof belonging to or in any way appurtenant thereto or enjoyed therewith, for the 

purposes permitted under this Agreement, and for no other purpose whatsoever, for the 

Concession Period. 

 

10.2.3 The Concessionaire acknowledges that, it has, after a complete and careful examination, made 

an independent evaluation of the Site as a whole and has determined the nature and extent of 

the difficulties, upgradations, inputs, costs, time, resources, risks and hazards that are likely to 

arise or may be faced by it in the course of the performance of its obligations under this 
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Agreement and the extent and manner of efforts required. The Concessionaire further 

acknowledges that it shall have no recourse against the Authority if it is, at a later date, found 

that the Site is deficient in any manner whatsoever. If a deficiency is found, the Concessionaire 

hereby acknowledges and agrees that it shall, at its own cost and at no cost to the Authority, 

take all appropriate measures to remedy the same. 

 

10.2.4 For the purposes of this Agreement, the Concessionaire has: 

 

(a) inspected the Site and its surroundings; 

 

(b) satisfied itself as to the nature of the climatic, hydrological and general physical 

conditions of the Site, the nature of the ground and subsoil, the form and nature of the 

Site, and the nature of the design, work and materials necessary for the performance of 

its obligations under this Agreement; 

 

(c) satisfied itself as to the means of communication with, access to and accommodation 

on the Site it may require or as may be otherwise necessary for the performance of its 

obligations under this Agreement; 

 

(d) Deleted 

 

(e) obtained for itself all necessary information as to the risks, contingencies and all other 

circumstances which may influence or affect the Concessionaire and its rights and 

obligations hereunder and its other rights and obligations under or pursuant to this 

Agreement. 

 

10.2.5 The  Concessionaire shall perform its obligations in a manner that the Airport is open to Users 

at all times during the Concession Period, save and except during the hours for which closure 

thereof shall have been permitted by the Authority 

 

10.2.6 The licence granted hereunder shall terminate automatically and forthwith, without the need 

for any action to be taken by the Authority to terminate the licence, upon the Termination of 

this Agreement for any reason whatsoever. Notwithstanding any temporary or permanent 

structures erected on the Site by the Concessionaire or its sub-licensees, the licence in respect 

of the Site including in respect of the Airport, shall automatically terminate, without any further 

act of the Parties, upon Termination of this Agreement. 

 

10.2.7 The Concessionaire hereby irrevocably appoints the Authority (acting directly or through a 

nominee) to be its true and lawful attorney, to execute and sign in the name of the 
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Concessionaire a transfer or surrender of the licence granted hereunder at any time after the 

Concession Period has expired or has been terminated earlier in terms hereof if so required in 

accordance with any Applicable Laws at such time, a sufficient proof of which will be the 

declaration of any duly authorised officer of the Authority, and the Concessionaire consents to 

it being registered for this purpose. 

 

10.2.8 The leasehold rights, title and interest granted pursuant to this Agreement and more specifically 

described in the Land Lease Agreement shall terminated automatically and forthwith, without 

the need for any action to be taken by the Authority to terminate the lease, upon the Termination 

of this Agreement for the default of the Concessionaire.  

 

10.2.9 The Concessionaire hereby irrevocably appoints the Authority (acting directly or through a 

nominee) to be its true and lawful attorney, to execute and sign in the name of the 

Concessionaire a transfer or surrender of the lease granted pursuant to this Agreement after the 

Concession has been terminated for the default of the Concessionaire, if so required in 

accordance with any Applicable Laws at such time, a sufficient proof of which will be the 

declaration of any duly authorised officer of the Authority, and the Concessionaire consents to 

it being registered for this purpose. 

 

10.2.10 It is expressly agreed that trees on the Site are property of the Authority except that the 

Concessionaire shall be entitled to exercise usufructuary rights thereon during the Concession 

Period, and as per the Applicable Permits. 

 

10.2.11 Land acquisition will be completed as per due process by the Authority and handed over to the 

Concessionaire before signing of the Concessionaire agreement. All the grievances will be 

handed over at the competent authority level. 

 

10.3 Procurement of the Site 

 

10.3.1 Pursuant to the notice specified in Clause 4.1.2, the Authority and the Concessionaire shall, on 

a mutually agreed date and time, inspect the Site and prepare a memorandum containing an 

inventory of the Site including the unencumbered land, buildings, structures, road works, trees 

and any other immovable property on or attached to the Site. Such memorandum shall have 

appended thereto an appendix (ñAppendixò) specifying in reasonable detail those parts of the 

Site to which vacant access and Right of Way has not been granted to the Concessionaire. 

Signing of the memorandum, in 2 (two) counterparts (each of which shall constitute an 

original), by the authorised representatives of the Parties shall, subject to the provisions of 

Clause 10.2.2, be deemed to constitute a valid licence and Right of Way to the Concessionaire 
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for free and unrestricted use and development of the unencumbered Site during the Concession 

Period under and in accordance with the provisions of this Agreement and for no other purpose 

whatsoever. It is agreed that valid licence and Right of Way with respect to the parts of the Site 

as set forth in the Appendix shall be deemed to have been granted to the Concessionaire upon 

access thereto being provided by the Authority to the Concessionaire. 

 

10.3.2 Without prejudice to the provisions of Clause 10.3.1, the Parties hereto agree that on or prior 

to the Appointed Date, the Authority shall have granted vacant access and Right of Way such 

that the Appendix shall not include more than 10 % (ten percent) of the total area of the Airport 

Site required and necessary for the Airport, and in the event Financial Close is delayed solely 

on account of delay in grant of such access and Right of Way, the period for the achievement 

of the Financial Close shall be extended by the Authority in accordance with the provisions of 

Clause 4.1.2. The Appendix shall not include any land which may prevent or delay the 

construction of Aeronautical Assets and the Terminal Building without which the Completion 

or Provisional Completion may not be granted. 

 

10.3.3 On and after signing the memorandum referred to in Clause 10.3.1, and until the Transfer Date, 

the Concessionaire shall maintain a round-the-clock vigil of the Site or any part of it handed 

over by the Authority and shall ensure that no encroachment or occupation thereon takes place, 

and in the event of any encroachment or occupation on any part thereof, the Concessionaire 

shall report such encroachment or occupation forthwith to the Authority and undertake its 

removal at its cost and expenses. 

 

10.3.4 The Authority shall procure and grant, no later than 360 (Three-hundred and sixty) days from 

the Appointed Date, the Right of Way to the Concessionaire in respect of all land included in 

the Appendix. Provided that, the occurrence of any such delay in the grant of Right of Way, 

will not have any impact whatsoever on the rights, interests, entitlements, benefits, etc. of the 

Authority that it may have under and in accordance with this Agreement. 

 

10.3.5 Upon receiving Right of Way in respect of any land included in the Appendix, the 

Concessionaire shall complete the Construction Works thereon within a reasonable period to 

be determined by the Authority in accordance with Good Industry Practice, provided that the 

Provisional Completion shall not be affected or delayed on account of vacant access to any part 

of the Airport Site not being granted to the Concessionaire or any construction on such part of 

the Airport Site remaining incomplete on the date of Tests on account of the delay or denial of 

such access thereto. It is expressly agreed that Construction Works on all lands for which Right 

of Way is granted within 180 (hundred and eighty) days of the Appointed Date shall be 

completed on or before the Scheduled Completion Date. 
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10.3.6 The Authority shall procure any additional land that may be required for Aeronautical Assets, 

Non-Aeronautical Assets or City Side Development or for construction of works specified in 

Change of Scope Order issued under Article 16, in accordance with the provisions of this 

Agreement, and upon procurement thereof, such land shall form part of the Airport Site; 

provided that the land to be acquired by the Authority hereunder shall be deemed to be included 

in the Appendix referred to in this Clause 10.3 and dealt with accordingly, save and except that 

Damages for delay in procurement thereof shall commence after a period of 450 (four hundred 

and fifty) days from the Appointed Date, instead of 360 (three hundred and sixty) days as 

specified in Clause 10.3.4. For the avoidance of doubt, the Parties agree that any land required 

for City Side Development, in addition to the land included in Schedule-A, shall be acquired at 

the sole discretion of the Authority and the Concessionaire shall have no right or claim in the 

event the Authority declines any such acquisition in whole or in part.  

 

10.4 Site to be free from Encumbrances 

 

Subject to the provisions of Clause 10.3, the Site shall be made available by the Authority to 

the Concessionaire pursuant hereto free from all Encumbrances and without the Concessionaire 

being required to make any payment to the Authority on account of any costs, compensation, 

expenses and charges for the acquisition and use of such Site for the duration of the Concession 

Period, except insofar as otherwise expressly provided in this Agreement. It is agreed that 

existing rights of way, easements, privileges, liberties and appurtenances to the Site shall not 

be deemed to be Encumbrances. It is further agreed that the Concessionaire accepts and 

undertakes to bear any and all risks arising out of the inadequacy or physical condition of the 

Site. 

 

10.5 Protection of Site from Encumbrances 

 

During the Concession Period, the Concessionaire shall protect the Site from any and all 

occupations, encroachments or Encumbrances, and shall not place or create nor permit any 

Contractor or other person, claiming either through or under the Concessionaire or otherwise, 

to place or create any Encumbrance or security interest over all or any part of the Site or the 

Project Assets, or on any rights of the Concessionaire therein or under this Agreement, save 

and except as otherwise expressly set forth in this Agreement. 

 

10.6 Special/ temporary right of way 
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The Concessionaire shall bear all costs and charges for any special or temporary right of way 

required by it in connection with access to the Site. The Concessionaire shall obtain at its cost 

such facilities on or outside the  Site as may be required by it for the purposes of the Airport 

and the performance of its obligations under this Agreement. 

 

10.7 Access to the Authority 

 

10.7.1 The Concessionaire shall allow free access to the Site, provided a notice is given prior to the 

visit, at all times for the authorised representatives of the Authority, Senior Lenders, and the 

Independent Engineer, and for the persons duly authorised by any Government Instrumentality 

or Designated GOI Agency, and their respective employees, agents and consultants, to inspect 

the Construction Works, Airport and to investigate any matter within their authority, and the 

Concessionaire shall provide to all such persons reasonable assistance necessary to carry out 

their respective duties and functions. 

 

10.7.2 The Concessionaire shall, for the purpose of operation and maintenance of any utility or road 

specified in ARTICLE 11, allow free access to the Site at all times for the authorised persons 

and vehicles of the controlling body of such utility or road. 

 

10.8 Geological and archaeological finds 

 

It is expressly agreed that mining, geological or archaeological rights do not form part of the 

licence granted to the Concessionaire under this Agreement and the Concessionaire hereby 

acknowledges that it shall not have any mining rights or interest in the underlying minerals, 

fossils, antiquities, structures or other remnants or things either of particular geological or 

archaeological interest and that such rights, interest and property on or under the Site shall vest 

in and belong to the Authority or the concerned Government Instrumentality. The 

Concessionaire shall take all reasonable precautions to prevent its workmen or any other person 

from removing or damaging such interest or property and shall inform the Authority forthwith 

of the discovery thereof and comply with such instructions as the Authority or the concerned 

Government Instrumentality may reasonably give for the removal of such property. It is agreed 

that any reasonable expenses incurred by the Concessionaire hereunder shall be reimbursed by 

the Authority. It is also agreed that the Authority shall procure that the instructions hereunder 

are issued by the concerned Government Instrumentality within a reasonable period so as to 

enable the Concessionaire to continue its Construction Works with such modifications as may 

be deemed necessary. 

 

10.9 Licensee Rights 
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For the purpose of this Agreement, the Concessionaire shall have rights to the use of the Site 

exclusively subject to and in accordance with this Agreement, and to this end, it may regulate 

the entry and use of the Site by third parties in accordance with and subject to the provisions of 

this Agreement, Applicable Law and Applicable Permits. 

 

10.10 Charges and taxes 

 

10.10.1 Subject to Clause 42.3, any charges and taxes, arising after the Appointed Date, in respect of 

the Site and if paid by the Authority in accordance with Applicable Laws, shall be reimbursed 

by the Concessionaire to the Authority within a period of 60 (sixty) days of receiving a notice 

from the Authority along with necessary particulars thereof. 

 

10.10.2 The Concessionaire shall be responsible for the payment of all the charges, arising after the 

Appointed Date, to the Authority, as may be leviable under the Applicable Laws, for the 

available built-up area at the Site.  

 

10.11 Licence Fee 

 

10.11.1 Upon execution of the Concession Agreement and in further consideration of the Authority 

providing leave and licence rights for the Airport Site and City Side Development for the 

Project to the Concessionaire and granting the rights and access set forth in this Agreement, 

the Concessionaire shall pay Licence Fee to the Authority.  

 

10.11.2 The Licence Fee for the first Accounting Year shall be paid by the Concessionaire within 

a period of 30 (thirty) days of the Appointed Date. From the second Accounting Year until 

the expiry or termination of this Agreement, the Licence Fee shall be due and payable no 

later than [10 (ten)] days of start of each Accounting Year.  The Authority shall not be 

obliged to demand payment of Licence Fee by notice or otherwise. 

 

10.11.3 The Concessionaire shall pay the Licence Fee into such account as may be designated by 

the Authority from time to time. 

 

10.11.4 10.11.4 If the Concessionaire fails to pay the Licence Fee on the due date as set out in clause 

10.11.2, the Concessionaire agrees and undertakes to pay an interest for such period of 

delay calculated at a rate equal to 5% (five percent) above the Bank Rate (as on the date of 

payment). Provided, in the event of failure of the Concessionaire to pay the Licence Fee 

within 90 (ninety) days of the due date as set out in clause 10.11.2, the Authority shall 
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recover such outstanding Licence Fee from the Performance Security along with the 

interest calculated at a rate equal to 1% (one percent) above the Bank Rate. 

 

 

10.12 Deleted 10.12  Lease Rent  

 

 

10.12.1  Upon execution of the Concession Agreement and the Land Lease Agreement providing 

leaseholds rights for the City Side Development to the Concessionaire and granting the rights 

and access set forth in this Agreement and the Land  Lease Agreement, the Concessionaire shall 

pay Lease Rent to the Authority as per the terms of the Land Lease Agreement. 

 

10.12.2  The Lease Rent for the first Accounting Year shall be paid by the Concessionaire within a 

period of 30 (thirty) days of the execution of the Land Lease Agreement. 

 From the second Accounting Year until the expiry or termination of this Agreement, the Lease Rent 

shall be due and payable no later than (10 (ten)) days of start of each Accounting Year. The 

Authority shall not be obliged to demand payment of Lease Rent by botice or otherwise. 

 

10.12.3  The Concessionaire shall pay the Lease Rent into such accounts as may be designated by the 

Authority from time to time. 

 

 10.12.4  If the Concessionaire fails to pay the Lease Rent on the due date as set out in clause 

10.12.2, the Concessionaire agrees and undertakes to pay an interest for such period of delay 

calculatred at a rate equal to 5% (five percent) above the Bank Rate (as on the date of payment). 

Provided, in the event of failure of the Concessionaire to pay the Lease Rent within 90 (ninety) 

days of the due date as set out in clause 10.12.2, the Authority shall recover such outstanding 

Lease Rent from the Performance Security along with the interest calculcated at a rate equal to 

5% (five percent) above the Bank Rate. 
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ARTICLE 11   

UTILITIES AND TREES  

 

11.1 Existing Utilities  

 

Notwithstanding anything to the contrary contained herein, the Concessionaire shall ensure that 

the respective entities owning the utilities on, under or above the Site are enabled by it to keep 

such utilities in continuous satisfactory use, if necessary, by providing suitable temporary or 

permanent diversions with the authority of the controlling body of that utility, and the Authority 

shall, upon written request from the Concessionaire, initiate and undertake the proceedings for 

acquisition of any right of way necessary for such diversion. 

 

11.2 Shifting of obstructing utilities 

 

Subject to applicable laws, the Authority shall undertake shifting of utilities of the Site 

earmarked for the Project. For the avoidance of doubt, the Parties agree that, subject to 

Applicable Laws ,the Authority will facilitate the entities owning utilities to undertake shifting 

of any utility including electric lines, water pipes and telephone cables, in relation to the Site, 

to an appropriate location or alignment within or outside the  Site if and only if such utility 

causes or shall cause a Material Adverse Effect on the development, operation or maintenance 

of the Project. The cost of such shifting shall be borne by the Authority or by the entity owning 

such utility, if the Authority so directs, and in the event of any delay in shifting thereof, the 

Concessionaire shall be excused for failure to perform any of its obligations hereunder if such 

failure is a direct consequence of delay on the part of the entity owning such electric lines, 

water pipes or telephone cables, as the case may be. 

 

11.3 New utilities and transport systems 

 

11.3.1 The Concessionaire shall allow, subject to such conditions as the Authority may specify, access 

to, and use of the Site for laying telephone lines, water pipes, electric cables or other public 

utilities, provided that the laying of such telephone lines, water pipes, electric cables or other 

public utilities do not in any way adversely impact the operations of the Airport. Where such 

access or use causes any financial loss to the Concessionaire, it may require the user of the Site 

to pay compensation or damages as per Applicable Laws. It is agreed that use of the Site under 

this Clause 11.3 shall not in any manner relieve the Concessionaire of its obligation to develop 

and maintain the Airport in accordance with this Agreement and Applicable Permits and any 

damage caused by such use shall be restored forthwith. 
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11.3.2 The Authority may, by notice require the Concessionaire to facilitate in connecting any 

adjoining transport system, including a mass rapid transit system/ metro rail, approach roads, 

overbridges/ underbridges, over-passes or under-passes, to the Site. Upon receipt of a notice 

hereunder, the connecting portion thereof falling within the Site shall be constructed by the 

Concessionaire at its cost, and the maintenance thereof shall be undertaken by the 

Concessionaire in accordance with the provisions of Clause 17.1.3. 

 

11.4 Felling of trees 

 

The Authority shall assist the Concessionaire in obtaining the Applicable Permits for felling of 

trees to be identified by the Authority for this purpose, if and only if, such trees cause a Material 

Adverse Effect on the development, operation or maintenance of the Project. In the event of 

any delay in felling thereof for reasons beyond the control of the Concessionaire, it shall be 

excused for failure to perform any of its obligations hereunder if such failure is a direct 

consequence of delay in the felling of trees. The costs and expense in respect of felling of trees 

shall be borne by the Concessionaire and any revenues thereof shall be paid to the Authority.  
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ARTICLE 12   

CONSTRUCTION OF THE AIRPORT  

 

12.1 Obligations prior to commencement of construction 

 

12.1.1 Prior to commencement of Construction Works, the Concessionaire shall: 

 

(a) submit to the Authority, its Master Plan, Development Plan, detailed design, drawings, 

construction methodology, quality assurance procedures, and the procurement, 

engineering and construction time schedule for Completion of the concerned Phase; 

 

(b) appoint its representative duly authorised to deal with the Authority and the 

Independent Engineer in respect of all matters under or arising out of or relating to this 

Agreement; 

 

(c) undertake, do and perform all such acts, deeds and things as may be necessary or 

required before commencement of construction under and in accordance with this 

Agreement, Applicable Laws and Applicable Permits;  

 

(d) apply to the concerned town planning authority, which for the time being is the 

Authority, and obtain the commencement certificate Phase IA, and for subsequent 

Phases, will seek development permission for the expansion of Terminal Building and 

construction of other Project Assets; and 

 

(e) make its own arrangements for quarrying and procurement of materials needed for the 

Airport under and in accordance with Applicable Laws and Applicable Permits. 

 

12.1.2 The Concessionaire shall, prior to commencement of construction of the Terminal Building, 

furnish to the Authority and to the Independent Engineer, the architectural parameters, controls, 

building profiles, facades, dimensions, designs and building materials (the ñArchitectural 

Designò), which it shall have procured from an architect of international repute. 

 

12.1.3 Within 30 (thirty) days of the receipt of the Architectural Design, the Authority and/ or the 

Independent Engineer shall review the same and convey its observations to the Concessionaire 

with particular reference to their conformity or otherwise with the Scope of the Project and the 

Specifications and Standards or the aesthetic quality thereof and its harmony with the 

environment. If the aforesaid observations of the Authority or the Independent Engineer 

indicate that the Architectural Design is not in conformity with the Scope of the Project or the 
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Specifications and Standards or require improvement in aesthetic quality or harmony with the 

environment, it shall be revised by the Concessionaire and resubmitted to the Authority and the 

Independent Engineer for review. The Authority and/ or the Independent Engineer shall give 

their observations, if any, within 7 (seven) days of receipt of the revised Architectural Design. 

 

12.1.4 In the event that any modifications to the Architectural Design shall have been determined 

under and in accordance with Clause 12.1.3, the Architectural Design shall be deemed to be 

modified to the extent thereof. 

 

12.1.5 The Concessionaire shall not be obliged to await the observations of the Authority on the 

Architectural Design submitted pursuant hereto beyond the period of 30 (thirty) days specified 

in Clause 12.1.3, and may begin Construction Works and failure of Authority  

or Independent Engineer to respond  within  the  period  of 30 (thirty) days shall be 

deemed as acceptance by the Authority. For the avoidance of doubt, no review and/or 

observation of the Authority or the Independent Engineer and/or their failure to review and/or 

convey their observations on the Architectural Design shall relieve the Concessionaire of its 

obligations and liabilities under this Agreement in any manner nor shall the Authority or the 

Independent Engineer be liable for the same in any manner.  

 

12.1.6 In the event that the Concessionaire or the Authority, as the case may be, proposes to modify 

any element of Architectural Design subsequent to the process specified in Clauses 12.1.2, 

12.1.3 and 12.1.5, and notifies the other Party of its intent, a Dispute shall be deemed to have 

arisen and the provisions of Article 43 shall apply mutatis mutandis for resolution thereof; 

provided that the Board of Arbitrators to be appointed under the provisions of Clause 43.3 shall 

only consist of eminent architects of international repute. The fee payable by the Authority to 

such arbitrators shall, in case the modification has been proposed by the Concessionaire, be 

reimbursed by the Concessionaire subject to a limit of Rs. 5,00,000 (Rupees five lakh) per day.  

For the avoidance of doubt, the Parties agree that the modifications pursuant to this Clause 

12.1.6 shall be deemed to be Change of Scope and shall be undertaken in accordance with the 

provisions of Article 16. 

 

12.2 Master Plan 

 

12.2.1 The Concessionaire shall at all times procure and ensure that the Airport is constructed and 

developed in accordance with the Master Plan. The guidelines for preparing the Master Plan is 

provided in Annex II to Schedule A. 

 

12.2.2 The Master Plan for the Airport must be consistent with all the regulatory requirements. The 
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Master Plan shall be made pursuant to full consultation with all major stakeholders, in 

accordance with the terms of the Applicable Laws and this Agreement. 

 

12.2.3 The Concessionaire has submitted the initial Master Plan to the Authority within 60 (sixty) days 

of the execution of this Agreement. The Concessionaire hereby undertakes that it shall submit 

the updated Master Plan, based upon the initial Master Plan submitted by the Preferred Bidder, 

to the Independent Engineer and the Authority, for its review and comments within 60 (sixty) 

days from the date of submission of the initial Mater Plan.  

 

12.2.4 Within 30 (thirty) days of the submission of the Master Plan as per Clause 12.2.3, the Authority 

shall provide to the Concessionaire, any comments or suggested changes that the Authority 

may have on the Master Plan. If the Authority provides any comments and/or suggestions to 

the Master Plan, then, the Concessionaire shall within 30 (thirty) days of receipt thereof, submit 

to the Authority a revised Master Plan by suitably incorporating such comments and/or changes 

suggested by the Authority. However, if the Authority does not provide any comments or 

suggest any changes, within the said time period, it shall be deemed that the Authority has no 

comments and/or any changes to suggest to the Master Plan and the Master Plan submitted to 

the Authority shall be deemed to be the final Master Plan. The Master Plan shall accordingly 

be finalised by the Concessionaire and shall regulate the construction, development, operation 

and management of the Airport in a Phase-wise manner. 

 

12.2.5 Notwithstanding anything to the contrary contained in this Agreement, the Parties hereby 

acknowledge and agree that nothing in this Clause 12.2 shall be deemed to be an approval by 

the Authority of the Master Plan (or any part thereof) submitted by the Concessionaire. It shall 

be the sole responsibility and obligation of the Concessionaire to ensure that the final Master 

Plan is in full compliance with the requirements of the Applicable Laws and this Agreement, 

and is, additionally, in accordance with the parameters set out in other Project Agreement and 

nothing in this Agreement shall, in any way, absolve the Concessionaire of its obligation to 

ensure that the final Master Plan is in accordance with the provisions and all other obligations 

under any of the Project Agreements. 

 

12.2.6 If the Concessionaire does not submit the initial Master Plan to the Authority as set out in 

Clause 12.2.3, the Authority shall be entitled to recover Damages from the Concessionaire at 

the rate of Rs. 10,00,000/- (Rupees Ten Lakh) for each day of such delay provided however 

that, the Concessionaireôs total liability in such case shall not exceed Rs. 5,00,00,000 (Rupees 

Five Crore). 
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12.2.7 The Concessionaire further agrees to update and resubmit the Master Plan periodically, every 

5 (five) years to the Authority for its review and comments. 

 

12.2.8 The Development Plan for Phase IA and the subsequent Phases shall be prepared by the 

Concessionaire as per the provisions of this Agreement, Applicable Laws and Applicable 

Permits.  

 

12.2.9 The Concessionaire may, with prior written consent of the Authority, use any area earmarked 

for future expansion of the Airport, for other purposes incidental to or associated with the 

Airport, until the same is required for the expansion specified in the Master Plan, subject to the 

condition that only temporary structures may be constructed in such area and the use thereof 

shall at all times be in conformity with Applicable Laws, Applicable Permits and Good Industry 

Practice. 

 

12.2.10 The Concessionaire may, at any time during the Concession Period, seek approval of the 

Authority for modifications in the Master Plan to improve or augment the Aeronautical Services 

or to expand any part of the Airport to minimise or eliminate the congestion, and upon receipt 

of any request hereunder, the Authority shall grant approval to the extent reasonably required 

herein, which shall not be unreasonably withheld and granted within a period of 30 days. 

 

12.3 Drawings  

 

12.3.1 The Concessionaire shall prepare and submit, with reasonable promptness and in such sequence 

as is consistent with the Phase Completion Schedule, 1 (one) soft copy and 1 (one) hard copy 

each of all Drawings to the Independent Engineer, Authority and/ or any Government 

Instrumentality as per the Applicable Laws and the Applicable Permits, for review. 

 

12.3.2 By submitting the Drawings for review to the Independent Engineer and the Authority, the 

Concessionaire shall be deemed to have represented that it has determined and verified that the 

design and engineering, including the field construction criteria related thereto, are in 

conformity with the Scope of the Project, Specifications and Standards, Applicable Laws, 

Applicable Permits and Good Industry Practice. 

 

12.3.3 The Independent Engineer and the Authority shall, within 30 (thirty) days of the receipt of the 

Drawings, review the same and convey its respective observations to the Concessionaire with 

particular reference to their conformity or otherwise with the Scope of the Project, the 

Specifications and Standards or otherwise. The Concessionaire shall not be obliged to await the 

observations of the Independent Engineer or the Authority on the Drawings submitted pursuant 
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hereto beyond the said 30 (thirty) days period and may begin or continue Construction Works. 

Failure of Authority to respond within 30 (thirty) days shall be deemed as acceptance by the 

Authority and failure of the Independent Engineer to respond within the period of 30 (thirty) 

days shall be deemed as acceptance by the Independent Engineer. 

 

12.3.4 If the aforesaid observations of the Independent Engineer or the Authority indicate that the 

Drawings are not in conformity with the Scope of the Project or the Specifications and 

Standards, such Drawings shall be revised by the Concessionaire and resubmitted for review. 

The Independent Engineer and the Authority shall give its observations, if any, within 15 

(fifteen) days of receipt of the revised Drawings. 

 

12.3.5 No review and/or observation of the Independent Engineer or the Authority and/or its failure 

to review and/or convey its observations on any Drawings shall relieve the Concessionaire of 

its obligations and liabilities under this Agreement in any manner nor shall the Independent 

Engineer or the Authority be liable for the same, in any manner. 

 

12.3.6 Without prejudice to the foregoing provisions, the Concessionaire shall submit to the 

Independent Engineer and the Authority for review and comments, its Drawings relating to the 

Aeronautical Assets and Non-Aeronautical Assets and the Independent Engineer and the 

Authority has the right but not the obligation to undertake such review and provide its 

comments, if any, within 30 (thirty) days of the receipt of such Drawings. The provisions of 

this Clause 12.3 shall apply mutatis mutandis to the review and comments hereunder. 

 

12.3.7 Within 90 (ninety) days of the relevant COD including Phase I CODPhase IA COD, the 

Concessionaire shall furnish to the Authority a complete set of as-built Drawings, in 2 (two) 

hard copies and in its editable digital format or in such other medium and manner as may be 

acceptable to the Authority, reflecting the Airport as actually designed, engineered and 

constructed, including an as-built survey illustrating the layout of the Airport and setback lines, 

if any, of the buildings and structures forming part of Project Facilities. 

 

12.4 Terminal Building  

 

12.4.1 The Concessionaire shall, prior to commencement of construction of the Terminal Building 

and/ or any part of the Airport, furnish to the Authority and to the Independent Engineer, the 

architectural parameters, controls, building profiles, facades, dimensions, designs, building 

materials, specifications, bill of quantities and cost estimates (ñArchitectural Designò). Once 

the same is reviewed and commented on by the Independent Engineer and/or Authority, then 

only, the Concessionaire shall make it available in the form of any supporting submission or 
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otherwise to any Government Instrumentality for the purposes of its compliance under the 

Applicable Laws, Applicable Permits and/ or to obtain the relevant the Applicable Permits. 

 

12.4.2 Within 30 (thirty) days of the receipt of the Architectural Design, the Authority and/ or the 

Independent Engineer, shall convey its observations to the Concessionaire. If the observations 

of the Authority or the Independent Engineer (submitted through the Authority), indicate that 

the Architectural Design is not in conformity with the Scope of the Project or the Specifications 

and Standards or otherwise, it shall be revised by the Concessionaire and resubmitted to the 

Authority and the Independent Engineer for review within 30 (thirty) days from the date of 

receipt of observations of the Authority. The Authority and/ or the Independent Engineer shall 

give their observations, if any, within 7 (seven) days of receipt of the revised Architectural 

Design. 

 

12.4.3 In the event that any modifications to the Architectural Design shall have been determined 

under and in accordance with Clause 12.4.1, the Architectural Design shall be deemed to be 

modified to the extent thereof. 

 

12.4.4 Subject to the obtaining of the Applicable Permits, the Concessionaire shall not be obliged to 

await the observations of the Authority on the Architectural Design submitted pursuant hereto 

beyond the period of 30 (thirty) days specified in Clause 12.4.2, and may begin Construction 

Works at its own discretion and risk. No review and/or observation of the Authority or the 

Independent Engineer and/or their failure to review and/or convey their observations on the 

Architectural Design, shall relieve the Concessionaire of its obligations and liabilities under 

this Agreement in any manner nor shall the Authority or the Independent Engineer be liable for 

the same in any manner.  

 

12.4.5 In the event any disagreement arises between the Concessionaire or the Authority as per Clause 

12.4.1 or Clause 12.4.2, and notifies the other Party of its intent, a Dispute shall be deemed to 

have arisen and the provisions of ARTICLE 43ARTICLE 42 shall apply mutatis mutandis for 

resolution thereof, provided that the arbitrators to be appointed under the provisions of Clause 

43.3 shall only consist of eminent architects of international repute. The fee payable by the 

Authority to such arbitrators shall, in case the modification has been proposed by the 

Concessionaire, be reimbursed by the Concessionaire subject to a limit of Rs. 5,00,000 (Rupees 

Five Lakh) per day. 

 

12.5 Construction of the Airport  

 

12.5.1 The Concessionaire shall undertake construction of the Airport as specified in Schedule B and 
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Schedule C with effect from the Appointed Date, and in conformity with the Specifications and 

Standards set forth in Schedule D and the Master Plan set forth in Schedule A. The 1095th (one 

thousand ninety fifth) day from the Appointed Date shall be the scheduled date for completion 

of the Phase IA of the Project (ñScheduled Completion Dateò) and the Concessionaire agrees 

and undertakes that construction of the Phase IA of the Airport shall be completed on or before 

the Scheduled Completion Date. The Scheduled Completion Dates for the subsequent Phases 

shall be determined by the Authority, upon the receipt of the proposal from the Concessionaire 

in this regard. For the avoidance of doubt, it is agreed that the Project Completion Schedule and 

Scheduled Completion Date shall not apply to City Side Development . 

 

12.5.2 The Concessionaire shall construct the Airport in accordance with the Phase Completion 

Schedule set forth in Schedule G. Provided however that, any such Phase Completion Schedule 

for Phase IA shall comply with the following schedule: 

 

Criteria (as certified by Independent Engineer) Phase Completion 

Schedule Physical Progress Financial Progress 

10% (ten percent) 

of Phase I A 

Expenditure of 10% (ten percent) of the 

Total Project Cost or Rupees 

[__________] Crore, whichever is higher 

Within 8 (eight) months of 

the Appointed Date 

20% (twenty 

percent) of Phase I 

A 

Expenditure of 20% (twenty percent) of 

the Total Project Cost or Rupees 

[__________] Crore, whichever is higher 

Within 12 (twelve) 

months of the Appointed 

Date 

30% (thirty 

percent) of Phase I 

A 

Expenditure of 30% (thirty percent) of the 

Total Project Cost or Rupees 

[__________] Crore, whichever is higher 

Within 15 (fifteen) months 

of the Appointed Date 

40% (forty 

percent) of Phase I 

A 

Expenditure of 40% (forty percent) of the 

Total Project Cost or Rupees 

[__________] Crore, whichever is higher 

Within 18 (eighteen) 

months of the Appointed 

Date 

 

In the event, the Concessionaire fails to achieve any milestone as per the Phase Milestone within 

a period of 90 (ninety) days from the date set forth for such Phase Milestone in Schedule G, 

unless such failure has occurred due to Force Majeure or for reasons attributable to the 

Authority, it shall pay Damages to the Authority in a sum calculated at the rate of 0.1% (zero 

point one percent) of the amount of Performance Security for delay of each day until such 

milestone as per the Phase Completion Schedule is achieved, provided that if any or all 

milestones for a Phase Completion Schedule or the Scheduled Completion Date are extended 

in accordance with the provisions of this Agreement, the dates set forth in Schedule G shall be 

deemed to be modified accordingly and the provisions of this Agreement shall apply as if 
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Schedule G has been amended as above, provided further that in the event COD for a concerned 

Phase is achieved on or before the Scheduled Completion Date for such Phase, the Damages 

paid under this Clause 12.5.2 shall be refunded by the Authority to the Concessionaire, but 

without any interest thereon. It is agreed that recovery of Damages under this Clause 12.5.2 

shall be without prejudice to the rights of the Authority under this Agreement, including the 

right of Termination. 

 

12.5.3 In the event that the Phase IA of the Airport is not completed and Phase I CODPhase IA COD 

does not occur within 365 (three hundred sixty five) days from the Scheduled Completion Date, 

unless the delay is on account of reasons solely attributable to the Authority or due to Force 

Majeure, the Authority shall be entitled to terminate this Agreement. Notwithstanding the 

provisions contained herein, the Concessionaire shall also be liable to pay other amounts as 

may be payable under the Applicable Laws, for any delay in the achievement of Phase I 

CODPhase IA COD within the said period of 365 (three hundred sixty-five) days from the 

Scheduled Completion Date. 

 

12.6 Development of Project Facilities 

 

12.6.1 Subject to the provisions of Clause 12.5, the Concessionaire shall undertake development of 

the Project Facilities as specified in Schedule B together with provision specified in Schedule 

C, and in conformity with the Specifications and Standards set forth in Schedule D, Applicable 

Laws and Applicable Permits.  

 

12.6.2 Any development, addition or modification to the Project Facilities shall be in accordance with 

the design and Master Plan, and in harmony with the overall design and environment of the 

Airport, but in any event, it shall be cost effective and in the best interests of the Users. 

 

12.7 Expansion of the Airport 

 

12.7.1 As and when the existing Phase(s) of the Airport, achieves the traffic trigger as specified in the 

Master Plan, the Applicable Laws, including the DGCA guidelines and regulations prescribed 

by AERA, Good Industry Practice and the provisions of this Agreement or fall short of the 

norms and standards specified by ICAO Documents and Annexes, the Concessionaire shall 

undertake capacity addition and expansion thereof, to meet such shortfall and/or future 

requirements as described in the Master Plan, Schedule A, Schedule B and other terms of this 

Agreement. In such regard, the Concessionaire shall procure all the Applicable Permits as may 

be required for undertaking any such expansion, unconditionally, or if subject to conditions, 

then fulfil all such conditions by the date and in the manner specified therein, in full. 
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12.7.2 Without prejudice to the provisions of this ARTICLE 12, the Concessionaire shall ensure and 

procure that expansion of the Project Facilities shall be in accordance with the Architectural 

Design and Master Plan, and in harmony with the overall design and environment of the 

Airport. 

 

12.7.3 The additional assets and facilities required to be constructed in pursuance of the provisions of 

Clause 12.7.1, shall be completed and placed into operation on or before the target date 

mentioned for that particular facility in the Master Plan, but not later than 3 (three) years from 

the date on which the shortfall specified therein occurred. Any assets and facilities constructed 

under this Clause 12.7 shall be deemed to form part of the Project Assets. 

 

12.7.4 The provisions of this Agreement, insofar as they relate to Construction Works including in 

relation to the right of Termination, shall apply, mutatis mutandis, to the expansion of the 

Airport, save and except where express provisions to the contrary have been made in respect 

thereof. 

 

12.8 Airport Development Monitoring Committee 

 

Notwithstanding ARTICLE 6 hereof, in order to perform its obligations hereunder, the 

Authority shall within 30 (thirty) days of the date of this Agreement, create a separate dedicated 

unit (ñADMCò) under the chairmanship of MD of the Authority and such other members as 

the Authority may decide. The ADMC shall be the ósingle point of contactô for the 

Concessionaire for all matters concerning this Agreement. The ADMC would meet as often, as 

may be reasonably required with representatives of the Concessionaire and conduct a joint 

review of emerging issues and concerns and keep an oversight of the construction, development 

and operation of the Airport. 

 

12.9 Construction of Funded WorksDeleted  

 

12.9.1 The Authority acknowledges, agrees and undertakes that it shall, in accordance with 

the provisions of this Clause 12.9, reimburse the capital costs incurred by the Concessionaire 

for and in respect of the Funded Works. 

 

12.9.2 The Parties acknowledge and agree that the lump sum costs of all construction works 

comprising Funded Works, as set out in Annex 1 of Schedule-B, shall be equivalent to the 

amount of INR 42.40 Crores (Rupees Forty Two crores and Forty Lakhs). The Parties also 

acknowledge that the aforesaid costs of Funded Works have not been included in the figure 



D
R
A
FT

 

 

Page 104 of 449 

 

Request for Proposal 
Development, Operation and Maintenance of a Greenfield Airport at Dagadarthi, Nellore District in 

Andhra Pradesh on PPP basis 

specified in the definition of Total Project Cost. 

 

12.9.3 The Concessionaire acknowledges and agrees that the capital cost of each of the Funded Works 

shall be deemed to be equal to the lump sum amount specified in Schedule-B and the aggregate 

thereof shall not exceed the amount specified in Clause 12.9.2. The Concessionaire further 

agrees and undertakes that any expenditure in excess thereof shall, save and except where such 

excess is on account of Force Majeure, Change of Scope or Change in Law, as the case may, 

be borne entirely and solely by the Concessionaire. For the avoidance of doubt, the Parties 

expressly agree that any additional costs incurred by the Concessionaire on account of Force 

Majeure, Change of Scope or Change in Law, as the case may be, shall be reimbursed forthwith 

by the Authority. 

 

12.9.4 The Authority shall pay to the Concessionaire, on a pro-rata basis depending on the stage of 

progress, the amount expended by the Concessionaire for each of the Funded Works upon 

receiving certification from the Independent Engineer with respect to completion of such 

Funded Works, subject to the aggregate amount as set out in Clause 12.9.2. 

 

12.9.5 The Concessionaire hereby agrees to undertake Funded Works at the Airport Site in conformity 

with the Specifications and Standards as set forth in Annex II of Schedule D. For the avoidance 

of doubt, all Funded Works shall be constructed by the Concessionaire as if they are 

Construction Works forming part of the Project, and the provisions of this Agreement shall 

apply mutatis mutandis to such Funded Works, save and except as otherwise provided in this 

Clause 12.9. 

 

12.9.6 In the event of Termination occurring prior to completion of Funded Works, the Authority shall 

pay to the Concessionaire a sum equal to: (a) 75% (seventy five per cent) of the fair value of 

the Funded Works undertaken until the Transfer Date if such Termination occurs on account 

of a Concessionaire Default or a Non-Political Event, or (b) 110% (one hundred and ten per 

cent) of such fair value if Termination occurs on account of an Authority Default, a Political 

Event or an Indirect Political Event. The Parties expressly agree that the fair value referred to 

hereinabove shall be assessed and determined by the Independent Engineer. The Parties further 

agree that any amount paid by the Authority to the Concessionaire in pursuance of the 

provisions of Clauses 12.9.4 shall also be deducted from the amount payable hereunder. 

 

12.10 Development of MRO Facilities 

 

12.10.1 Subject to the provisions of this Clause 12.10 and Clause 18.13, the Concessionaire at later 

Phase of the Project may undertake, or cause to undertake the development of the MRO 
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Facilities and as specified in Schedule B together with provision of Project Facilities as 

specified in Schedule C, in conformity with the Specifications and Standards set forth in 

Schedule D and in accordance with the provisions of this Agreement, Applicable Laws, relevant 

ICAO Documents and Annexes, CAR Guidelines and Good Industry Practice. 

 

12.10.2 Deleted 

 

12.10.3 Deleted 
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ARTICLE 13   

MONITORING OF CONSTRUCTION  

 

13.1 Quarterly progress reports 

 

During the Construction Period, the Concessionaire shall, no later than 7 (seven) days after the 

close of each quarter, furnish to the Authority, a quarterly report on progress (both physical and 

financial) of the Construction Works executed and next monthôs construction plan along with 

relevant information as may be required by the Authority. 

 

13.2 Inspection 

During the Construction Period, the Independent Engineer shall inspect the Construction 

Works, considering the monthly progress reports submitted by the Concessionaire, at least once 

a month and make a report of such inspection (ñInspection Reportò) stating in reasonable 

detail the defects or deficiencies, if any, with particular reference to the Phase Completion 

Schedule, Scope of the Project, Specifications and Standards, Applicable Laws and the 

Applicable Permits. It shall send a copy of the Inspection Report to the Authority and if required 

Authority shall notify Concessionaire to rectify and remedy the defects or deficiencies, if any 

identified in the Inspection Report and the Concessionaire, within 15 (fifteen) days of receipt 

of such notification from the Authority, shall rectify and remedy the defects or deficiencies, if 

any. Such inspection or submission of Inspection Report by the Independent Engineer shall not 

relieve or absolve the Concessionaire of its obligations and liabilities hereunder in any manner 

whatsoever. For the avoidance of doubt, the Parties expressly agree that the functions of the 

Independent Engineer under this Article 13 shall not include City Side Development. 

13.3 Tests 

 

13.3.1 For determining that the Construction Works conform to the Specifications and Standards, the 

Independent Engineer shall require the Concessionaire to carry out or cause to be carried out 

tests, at such time and frequency and in such manner as may be specified by the Independent 

Engineer from time to time, in accordance with Good Industry Practice, Applicable Laws, 

Applicable Permits and this Agreement, for quality assurance. The size of sample for such tests 

shall, to the extent possible, not exceed 10% (ten percent) of the quantity and/or number of tests 

that the owner or builder of such works would normally undertake in accordance with Good 

Industry Practice. The Concessionaire shall, with due diligence, carry out or cause to be carried 

out all such tests in accordance with the instructions of the Independent Engineer and furnish 

the results thereof to the Independent Engineer. Provided, however, that the Independent 

Engineer may, instead of carrying out the tests specified hereunder, at its option, decide to 
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witness, or participate in, any of the tests to be undertaken by the Concessionaire for its own 

quality assurance in accordance with Good Industry Practice, Applicable Laws, Applicable 

Permits and this Agreement, and in such an event, the Concessionaire shall cooperate with, and 

provide the necessary assistance to, the Independent Engineer for discharging its functions 

hereunder. For the avoidance of doubt, the costs to be incurred on any test which is undertaken 

for determining the rectification of any defect or deficiency in construction shall be borne solely 

by the Concessionaire. 

 

13.3.2 In the event that results of any tests conducted under this Clause 13.3 establishes any defects 

or deficiencies in the Construction Works, the Concessionaire shall carry out remedial measures 

and furnish a report to the Independent Engineer in this behalf. The Independent Engineer shall 

require the Concessionaire to carry out or cause to be carried out tests to determine that such 

remedial measures have brought the Construction Works into compliance with the 

Specifications and Standards, and the procedure set forth in this Clause 13.3 shall be repeated 

until such Construction Works conform to the Specifications and Standards.  

 

13.3.3 It is agreed that tests pursuant to this Clause 13.3 shall be undertaken in addition to and 

independent of the tests that shall be carried out by the Concessionaire for its own quality 

assurance in accordance with Good Industry Practice, Applicable Laws and the Applicable 

Permits. It is also agreed that a copy of the results of such tests shall be sent by the 

Concessionaire to the Independent Engineer forthwith. 

 

13.4 Delays during construction 

 

Without prejudice to the provisions of Clause 12.5.2, if the Concessionaire does not achieve 

any of the Phase Milestones or the Independent Engineer shall have reasonably determined that 

the rate of progress of Construction Works is such that the Airport is not likely to be completed 

by the Scheduled Completion Date, it shall notify the Authority and the Authority in-turn notify 

the Concessionaire to this effect, and the Concessionaire shall, within 15 (fifteen) days of such 

notice, by a communication inform the Authority and the Independent Engineer in reasonable 

detail about the steps it proposes to take to expedite the progress and the period within which 

it shall achieve Phase I CODPhase IA COD. 

 

13.5 Suspension of unsafe Construction Works 

 

13.5.1 Upon recommendation of the Independent Engineer to this effect, the Authority may by notice 

require the Concessionaire to suspend forthwith the whole or any part of the Construction 

Works if, in the reasonable opinion of the Authority, such work threatens the safety of the Users 
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or any life or property, on or about the Airport. Provided, however, that in case of an emergency, 

the Authority may suo moto issue the notice referred to hereinabove. 

 

13.5.2 The Concessionaire shall, pursuant to the notice under Clause 13.5.1, suspend the Construction 

Works or any part thereof for such time and in such manner as may be specified by the 

Authority and thereupon carry out remedial measures to secure the safety of suspended works 

and the life and property. The Concessionaire may by notice require the Independent Engineer 

to inspect such remedial measures forthwith and make a report to the Authority recommending 

whether or not the suspension hereunder may be revoked. Upon receiving the recommendations 

of the Independent Engineer, the Authority shall either revoke such suspension or instruct the 

Concessionaire to carry out such other and further remedial measures as may be necessary in 

the reasonable opinion of the Authority, and the procedure set forth in this Clause 13.5 shall be 

repeated until the suspension hereunder is revoked. 

 

13.5.3 Subject to the provisions of Clause 33.7, all reasonable costs incurred for maintaining and 

protecting the Construction Works or part thereof during the period of suspension 

(ñPreservation Costsò) shall be borne by the Concessionaire, provided that if the suspension 

has occurred as a result of any breach of this Agreement by the Authority, the Preservation 

Costs shall be borne by the Authority. The Preservation Costs shall be specifically excluded for 

the purposes of the determination of the Aeronautical Charges, to be determined by AERA. 

13.5.4 If suspension of Construction Works is for reasons not attributable to the Concessionaire, the 

Authority, on recommendation of Independent Engineer, shall determine any extension of the 

dates set forth in the Phase Completion Schedule to which the Concessionaire is reasonably 

entitled. In the event that the Scheduled Completion Date is extended pursuant hereto, the 

Concession Period shall be deemed to be extended by a period equal in length to the period of 

extension of the Scheduled Completion Date. 

 

13.6 Video recording 

 

13.6.1 During the Construction Period, the Concessionaire shall provide to the Authority for every 

calendar quarter, a video recording, which will be compiled into a 3 (three) hour digital video 

disc or any substitute thereof, covering the status and progress of Construction Works in that 

quarter. The first such video recording shall be provided to the Authority within 7 (seven) days 

of the Appointed Date and thereafter, no later than 15 (fifteen) days after the close of each 

quarter. 

 

13.6.2 The video recording to be provided by the Concessionaire pursuant to this Clause 13.6 hereof, 

shall cover the activities undertaken by the Concessionaire on evenly weekly distribution basis, 
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and shall be a true reflection of the activities undertaken and performed by the Concessionaire 

during the relevant recording period. 
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ARTICLE 14   

COMPLETION  OF PHASE 

 

14.1 Tests 

 

14.1.1 No later than 90 (ninety) days prior to the likely Completion of the relevant Phase of the Airport, 

the Concessionaire shall notify the Authority and the Independent Engineer of its intent to 

subject the Airport to the Tests. The date and time of each of the Tests shall be determined by 

the Concessionaire in consultation with the Independent Engineer, and notified to the Authority 

who may designate its representative to witness the Tests. In the event of the Concessionaire 

and the Independent Engineer failing to mutually agree on the dates for conducting the Tests, 

the Concessionaire shall fix the dates by not less than 15 (fifteen) daysô notice to the 

Independent Engineer. For the avoidance of doubt, it is agreed that the provisions of this Article 

14 shall not apply to City Side Development. 

14.1.2 All Tests shall be conducted in accordance with Schedule H at the cost and expense of the 

Concessionaire. The Independent Engineer shall observe, monitor and review the results of the 

Tests to determine compliance of the Airport with Specifications and Standards and Applicable 

Permits and if it is reasonably anticipated or determined by the Independent Engineer during 

the course of any Test that the performance of the Airport or any part thereof does not meet the 

Specifications and Standards, it has the right to suspend or delay such Test and require the 

Concessionaire to remedy and rectify the defects or deficiencies. Upon completion of each Test, 

the Concessionaire shall provide to the Independent Engineer and the Authority copies of all 

Test data including detailed Test results.  

 

14.1.3 The Authority and/or the Independent Engineer may require the Concessionaire to carry out or 

cause to be carried out additional Tests at the Concessionaireôs cost, in accordance with Good 

Industry Practice, for determining the compliance of the Airport with the Specifications and 

Standards, Applicable Laws and Applicable Permits, or has a reasonable doubt about 

the adequacy of the strength of the physical structure of the runway, taxiways, apron, ATC 

Facility and Terminal Building, for any of the following reasons: 

 

(a) results of compressive strength on concrete test cubes falling below the specified 

strength; 

 

(b) premature removal of formwork;  

 

(c) inadequate curing of concrete;  
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(d) over loading during the construction of the structure or part thereof;  

 

(e) presence of honeyïcombed or damaged concrete that may affect the stability of the 

structure to carry the design load; or 

 

(f) any other reason which may result in the structure or any part thereof being of less than 

the expected strength. 

 

14.2 Completion 

 

Upon completion of the Construction Works as per the provisions of this Agreement 

(ñCompletionò) and the Independent Engineer determining the Tests to be successful, the 

Concessionaire shall submit to the Authority with a copy to the Independent Engineer a 

Completion Report (ñCompletion Reportò). The Completion Report will include the test data, 

procedures followed, test results and the Independent Engineer shall on verification of the 

Completion Report of the Concessionaire, recommend the Authority for issue of Completion 

Certificate (ñCompletion Certificateò) for completion of the physical construction of the 

relevant Phase of the Airport in accordance with the terms of this Agreement, and the 

Concessionaire will remain obligated to obtain all the necessary Applicable Permits, before 

starting the commercial operations, in accordance with the Applicable Laws. 

 

14.3 Provisional Completion 

 

14.3.1 The Authority may, at the request of the Concessionaire and subject to the recommendations 

of the Independent Engineer and obtaining of all the requisite Applicable Permits including 

DGCA Licence, allow operations of the Airport if the Tests are successful and the Airport can 

be safely and reliably placed in commercial operation though certain works or things forming 

part thereof are outstanding and not yet complete (ñProvisional Completionò). In such an 

event, the Independent Engineer shall in consultation with Concessionaire, submit to the 

Authority, a list of outstanding items which shall subsequently signed jointly by the Authority, 

Independent Engineer and the Concessionaire (ñPunch Listò). 

 

14.3.2 The Parties hereto expressly agree that the operation under this Clause 14.3 may, upon request 

of the Concessionaire to this effect, be allowed for operating part of the Airport, if it can be 

safely and reliably placed in commercial operation in accordance with the provisions of Clause 

14.3.1. Upon allowing operation under this Clause 14.3, the provisions of this Agreement shall 

apply to such completed part of the Airport, and the rights and obligations of the Concessionaire 

for and in respect of such completed part of the Airport shall be construed accordingly. 
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14.3.3 The Concessionaire will remain obligated to complete the Punch List items within the 

prescribed period and obtaining of all the necessary Applicable Permits in accordance with the 

Applicable Laws. 

 

14.4 Completion of Punch List items 

 

14.4.1 All items in the Punch List shall be completed by the Concessionaire before the Scheduled 

Completion Date and for any delay thereafter, other than for reasons solely attributable to the 

Authority or due to Force Majeure, the Authority shall be entitled to recover Damages from the 

Concessionaire to be calculated and paid for each day of delay until all items are completed, at 

the lower of: (a) 0.1% (zero point one percent) of the Performance Security, and (b) 0.2% (zero 

point two percent) of the cost of completing such items as estimated by the Independent 

Engineer. Subject to payment of such Damages, the Concessionaire shall be entitled to a further 

period not exceeding 120 (one hundred and twenty) days for completion of the Punch List 

items. If completion of any item is delayed for reasons solely attributable to the Authority or 

due to Force Majeure, the completion date thereof shall be determined by the Independent 

Engineer in accordance with Good Industry Practice. 

 

14.4.2 Upon completion of all Punch List items, the Concessionaire shall, if required, undertake the 

applicable Tests in presence of the Independent Engineer and the Concessionaire shall submit 

its Completion Report to the Authority and Independent Engineer. Failure of the 

Concessionaire to complete all the Punch List items within the time set forth in Clause 14.4.1 

for any reason, other than conditions constituting Force Majeure or for reasons solely 

attributable to the Authority, shall entitle the Authority to terminate this Agreement. 

 

14.5 Withholding of Provisional or Completion Certificate 

 

14.5.1 If the Independent Engineer determines that the Airport or any part thereof does not conform 

to the provisions of this Agreement and cannot be safely and reliably placed in commercial 

operation, it shall forthwith make a report in this behalf and send copies thereof to the Authority 

and the Concessionaire. Upon receipt of such a report from the Independent Engineer and after 

conducting its own inspection, if the Authority is of the opinion that the Airport is not fit and 

safe for commercial service, it shall, within 7 (seven) days of receiving the aforesaid report, 

notify the Concessionaire of the defects and deficiencies in the Airport and direct the 

Independent Engineer to withhold issuance of the Provisional Certificate or Completion 

Certificate, as the case may be. Upon receipt of such notice, the Concessionaire shall remedy 

and rectify such defects or deficiencies and thereupon Tests shall be undertaken in accordance 
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with this Article 14. Such procedure shall be repeated as necessary until the defects or 

deficiencies are rectified. 

 

14.5.2 Notwithstanding anything to the contrary contained in Clause 14.5.1, the Authority may, at any 

time after receiving a report from the Independent Engineer under that Clause, direct the 

Independent Engineer to issue a Provisional Certificate under Clause 14.3, and such direction 

shall be complied forthwith. 

 

14.6 Rescheduling of Tests 

If the Independent Engineer certifies to the Authority and the Concessionaire that it is unable 

to issue the Completion Certificate or Provisional Certificate, as the case may be, because of 

events or circumstances on account of which the Tests could not be held or had to be suspended, 

the Concessionaire shall be entitled to re-schedule the Tests and hold the same as soon as 

reasonably practicable. 
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ARTICLE 15   

ENTRY INTO COMMERCIAL SERVICE  

 

15.1 Commercial Operation Date 

 

15.1.1 Each Phase of the Airport shall be deemed to be complete when the Completion or the 

Provisional Completion, as the case may be, is achieved under the provisions of ARTICLE 14, 

and accordingly the commercial operation date of the relevant Phase of the Airport shall be the 

date on which the Concessionaire shall have obtained the Applicable Permits, including the 

licence from DGCA to operate the relevant Phase of the Airport (ñCODò). Provided however 

that, and notwithstanding anything contained contrary elsewhere in this Agreement, if the 

Concessionaire is of the opinion that at any time prior to the Scheduled Completion Date, any 

part of the Phase IA can be put for commercial operations notwithstanding the Completion or 

Provisional Completion of the Phase IA in entirety, then, the Concessionaire shall subject to 

the prior approval of the Authority in such regard, can put such part of the Phase IA in 

commercial operations by obtaining all the necessary Applicable Permits and complying with 

all other terms and conditions of this Agreement and the Applicable Laws. Any such part 

commissioning of the Phase IA will have no impact on the Concessionaireôs obligation to 

complete the Phase IA as per the Phase Milestone by the Scheduled Completion Date. The 

Airport shall enter into commercial service on the Phase I CODPhase IA COD or part 

commissioning of Phase IA as above, whereupon the Concessionaire shall be entitled to 

demand and collect Fee in accordance with the provisions of ARTICLE 28. 

 

15.1.2 In the event that the Authority or any Designated GOI Agency (responsible for providing 

Reserved Services at the Airport and such Reserved Services being necessary for the 

achievement of the COD) prevents, or causes to be prevented, or in any manner delays the entry 

of the Airport into commercial service after achieving Completion or the Provisional 

Completion, as the case may be, or where such delay occurs by the Authority for any reason 

attributable to the Authority, the Concessionaire may declare relevant COD and notify the 

Authority forthwith. In the event of any Dispute relating to the declaration of relevant COD 

hereunder, the Dispute Resolution Procedure shall apply. 

 

15.2 Damages for Delay 

 

Subject to the provisions of Clause 12.5, if the Phase I CODPhase IA COD does not occur prior 

to the 91st (ninety first) day after the Scheduled Completion Date, unless the delay is on account 

of reasons attributable to the Authority or due to Force Majeure, the Concessionaire shall pay 

Damages to the Authority in a sum calculated at the rate of 0.1% (zero point one percent) of 
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the amount of Performance Security for delay of each day until Phase I CODPhase IA COD is 

achieved. It is hereby clarified that the payment of such Damages shall be in addition to and 

not in derogation of any liability of the Concessionaire to pay any amounts in the nature of 

penalty or otherwise under any Applicable Laws, regulating the construction activities at the 

Airport Site. 
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ARTICLE 16   

CHANGE OF SCOPE 

 

16.1  Change of Scope 

 

16.1.1 The Authority may, notwithstanding anything to the contrary contained in this Agreement, but 

subject to the provisions of Clause 16.1.4, require the provision of additional works and services 

which are not included in the Scope of the Project as contemplated by this Agreement (the 

ñChange of Scopeò). Any such Change of Scope shall be made in accordance with the 

provisions of this Article 16 and the costs thereof shall be expended by the Concessionaire and 

reimbursed to it by the Authority in accordance with Clause 16.3. 

 

16.1.2 If the Concessionaire determines at any time that a Change of Scope is necessary for providing 

safer and improved services to the Users, it shall by notice in writing require the Authority to 

consider such Change of Scope. The Authority shall, within 15 (fifteen) days of receipt of such 

notice, either accept such Change of Scope with modifications, if any, and initiate proceedings 

thereof in accordance with this Article 16 or inform the Concessionaire in writing of its reasons 

for not accepting such Change of Scope. 

 

16.1.3 Any works or services which are provided under and in accordance with this Article 16 shall 

form part of the Airport and the provisions of this Agreement shall apply mutatis mutandis to 

such works or services. 

 

16.1.4 The Concessionaire acknowledges and agrees that any expansion of the Airport, including 

expansion of Aeronautical Assets and Non-Aeronautical Assets, which is necessary for 

compliance of the provisions of this Agreement shall not form part of Change of Scope and 

shall be undertaken at the cost and expense of the Concessionaire. 

 

16.1.5 If the Capital expenditure incurred due to a Change of Scope order is accepted and considered 

by AERA for the determination of tariff, then all expenditure for the implementation of such 

Change of Scope order shall be borne by the Concessionaire. Further if the Concessionaire has 

received any payment from the Authority under the provisions of Article 16 for Change of 

Scope and the Change of Scope order is accepted and considered by AERA for the 

determination of tariff, the Concessionaire shall refund the amounts received from the 

Authority for such Change of Scope in not more than 60 (sixty) days of AERA accepting such 

Capital expenditure for the determination of tariff. 
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16.2 Procedure for  Change of Scope 

 

16.2.1 In the event of the Authority determining that a Change of Scope is necessary, it shall issue to 

the Concessionaire a notice specifying in reasonable detail the works and services contemplated 

thereunder (the ñChange of Scope Noticeò). 

 

16.2.2 Upon receipt of a Change of Scope Notice, the Concessionaire shall, with due diligence, 

provide to the Authority within a period of 45 (forty-five) days, such information as is 

necessary, together with preliminary Documentation in support of: 

 

(a) the impact, if any, which the Change of Scope is likely to have on the Project 

Completion Schedule if the works or services are required to be carried out during the 

Construction Period; and  

 

(b) the options for implementing the proposed Change of Scope and the effect, if any, each 

such option would have on the costs and time thereof, including a detailed breakdown 

by work classifications specifying the material and labour costs calculated in 

accordance with the schedule of rates applicable to the works assigned by the Authority 

to its contractors, along with the proposed premium/discount on such rates; provided 

that the cost incurred by the Concessionaire in providing such information shall be 

reimbursed by the Authority to the extent such cost is certified by the Independent 

Engineer as reasonable. 

 

16.2.3 Upon receipt of information set forth in Clause 16.2.2, if the Authority decides to proceed with 

the Change of Scope, it shall convey its preferred option to the Concessionaire, and the Parties 

shall, with assistance of the Independent Engineer, thereupon make good faith efforts to agree 

upon the time and costs for implementation thereof. Upon reaching an agreement, the Authority 

shall issue an order (the ñChange of Scope Orderò) requiring the Concessionaire to proceed 

with the performance thereof. In the event that the Parties are unable to agree, the Authority 

may, by issuing a Change of Scope Order, require the Concessionaire to proceed with the 

performance thereof pending resolution of the Dispute, or carry out the works in accordance 

with Clause 16.5. 

 

16.2.4 The provisions of this Agreement, insofar as they relate to Construction Works and Tests, shall 

apply mutatis mutandis to the works undertaken by the Concessionaire under this Article 16. 

  

16.3 Payment for Change of Scope 
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Within 7 (seven) days of issuing a Change of Scope Order, the Authority shall make an advance 

payment to the Concessionaire in a sum equal to 20% (twenty per cent) of the cost of Change 

of Scope as agreed hereunder, and in the event of a Dispute, 20% (twenty per cent) of the cost 

assessed by the Independent Engineer. The Concessionaire shall, after commencement of work, 

present to the Authority bills for payment in respect of the works in progress or completed 

works, as the case may be, supported by such Documentation as is reasonably sufficient for the 

Authority to determine the accuracy thereof. Within 30 (thirty) days of receipt of such bills, the 

Authority shall disburse to the Concessionaire such amounts as are certified by the Independent 

Engineer as reasonable and after making a proportionate deduction for the advance payment 

made hereunder, and in the event of any Dispute, final adjustments thereto shall be made under 

and in accordance with the Dispute Resolution Procedure. Provided however that the Authority 

may instead of making a payment hereunder, procure such payment in accordance with the 

provisions of Clause 32.5. 

 

16.4  Restrictions on certain works  

 

16.4.1 Notwithstanding anything to the contrary contained in this Article 16, but subject to the 

provisions of Clause 16.4.2, the Authority shall not require the Concessionaire to undertake 

any works or services if such works or services are likely to delay completion of the Airport by 

the Scheduled Completion Date; provided that in the event that the Authority considers such 

works or services to be essential, it may issue a Change of Scope Order, subject to the condition 

that the works forming part of or affected by such order shall not be reckoned for purposes of 

determining completion of the Airport and issuing the Provisional Certificate. 

 

16.4.2 Notwithstanding anything to the contrary contained in this Article 16, the Concessionaire shall 

be entitled to nullify any Change of Scope Order if it causes the cumulative costs relating to all 

the Change of Scope Orders to exceed 10% (ten per cent) of the Total Project Cost in any 

continuous period of 3 (three) years immediately preceding the date of such Change of Scope 

Order or if such cumulative costs exceed 25% (twenty-five per cent) of the Total Project Cost 

at any time during the Concession Period. 

 

16.5 Power of the Authority to undertake works 

 

16.5.1 Notwithstanding anything to the contrary contained in Clauses 16.1.1 and 16.3, the Authority 

may, after giving notice to the Concessionaire and considering its reply thereto, award any 

works or services, contemplated under Clause 16.1.1, to any person on the basis of open 

competitive bidding; provided that the Concessionaire shall have the option of matching the 

first ranked bid in terms of the selection criteria, subject to payment of 2.5% (two point five per 
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cent) of the bid amount to the Authority, and thereupon securing the award of such works or 

services. For the avoidance of doubt, it is agreed that the Concessionaire shall be entitled to 

exercise such option only if it has participated in the bidding process and its bid does not exceed 

the first ranked bid by more than 10% (ten per cent) thereof. It is also agreed that the 

Concessionaire shall provide access, assistance and cooperation to the person who undertakes 

the works or services hereunder. For the avoidance of doubt, the Authority acknowledges and 

agrees that it shall not undertake any works or services under this Clause 16.5.1 if such works 

or services cause a Material Adverse Effect on the Concessionaire. 

 

16.5.2 The works undertaken in accordance with this Clause 16.5 shall conform to the Specifications 

and Standards and shall be carried out in a manner that minimises disruption in operation and 

management of the Airport. The provisions of this Agreement, insofar as they relate to 

Construction Works and Tests, shall apply mutatis mutandis to the works carried out under this 

Clause 16.5. 

 

16.6 Reduction in Scope of the Project 

 

16.6.1 If the Concessionaire shall have failed to complete any Construction Works on account of Force 

Majeure or for reasons attributable to the Authority, the Authority may, in its discretion, require 

the Concessionaire to pay 80% (eighty per cent) of the sum saved therefrom, and upon such 

payment to the Authority, the obligations of the Concessionaire in respect of such works shall 

be deemed to have been fulfilled. For the avoidance of doubt, it is agreed that in the event such 

reduction in Scope of the Project causes or will cause a reduction in net after-tax return of the 

Concessionaire, the Parties shall meet, as soon as reasonably practical, and agree on a full or 

partial waiver of the aforesaid payment of 80% (eighty per cent) so as to place the 

Concessionaire in the same financial position as it would have enjoyed had there been no 

reduction in Scope of the Project. It is further agreed that the liability of the Authority under 

this Clause 16.6 shall not extend beyond waiver of the aforesaid 80% (eighty per cent). It is 

also agreed that in the event of a Dispute, the Dispute Resolution Procedure shall apply.  

  

16.6.2 For determining the obligations of the Concessionaire under this Clause 16.6, the provisions of 

Clauses 16.1, 16.2 and 16.4 shall apply mutatis mutandis, and upon issue of Change of Scope 

Order by the Authority hereunder, the Concessionaire shall pay forthwith the sum specified 

therein. 
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ARTICLE 17   

OPERATION , MAINTENANCE  AND MANAGEMENT  

 

17.1 O&M Obligations of the Concessionaire 

 

17.1.1 During the Operation Period, the Concessionaire shall operate and maintain the Airport in 

accordance with this Agreement, Applicable Laws and Applicable Permits, either by itself, or 

through O&M Contractors and if required, modify, repair or otherwise make improvements to 

the Airport to comply with the provisions of this Agreement, Applicable Laws and Applicable 

Permits, and conform to Specifications and Standards and Good Industry Practice. The 

obligations of the Concessionaire hereunder shall include: 

 

(a) ensuring to provide the Aeronautical Services, Non-Aeronautical Services and such 

other services, as are required as per the terms of this Agreement and Good Industry 

Practice; 

 

(b) permitting safe, smooth and uninterrupted movement of Users and flow of traffic on 

the Airport, including prevention of loss or damage thereto, during normal operating 

conditions; 

 

(c) collecting and appropriating the Fee; 

 

(d) minimising disruption to the operation of the Airport, including airside, Terminal and 

land side, in the event of accidents or other incidents affecting the safety and use of the 

Airport by providing a rapid and effective response and maintaining liaison with 

emergency services of the State; 

 

(e) carrying out periodic preventive maintenance of the Airport; 

 

(f) ensuring that the Aeronautical Assets, including Runways, taxiways, aprons and 

approach areas are maintained and operated in accordance with the provisions 

contained in Applicable Laws, Applicable Permits and relevant ICAO Documents and 

Annexes; 

 

(g) ensuring that Runways, including the strips, shoulders, stop way and runway end safety 

area for Runway and strips and shoulders for taxiways and isolation bays are 

maintained in accordance with the provisions contained in Applicable Laws, 

Applicable Permits and relevant ICAO Documents and Annexes; 
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(h) ensuring that the obstacle limitation surfaces of the Airport and the approach and take-

off areas are free from obstructions or that the obstructions shall be limited to the 

permissible limits specified in Applicable Laws, Applicable Permits and relevant 

ICAO Documents and Annexes; 

 

(i) undertaking routine maintenance including prompt repairs of cracks, joints, drainage 

systems, embankments, structures, buildings, pavement markings, signalling systems, 

communication systems, lighting, signages and other equipment; 

 

(j) undertaking major maintenance such as repairs to structures, repairs and refurbishment 

of equipment, signalling and communication system and major overhaul of equipment; 

 

(k) ensuring that the sensitive and critical areas, as identified by the Authority or the 

Designated GOI Agency, as the case may be, for the operation of CNS/ATM 

Equipment and facilities shall be maintained free of any obstructions and that no 

obstruction which may hamper the safety or functioning of these equipment and 

facilities or endanger the safety of aircraft operations shall be permitted; 

 

(l) ensuring that appropriate arrangements and precautions have been undertaken at the 

Airport to prevent bird and animal nuisance in and around the Airport, in accordance 

with the Applicable Laws and Good Industry Practices; 

 

(m) maintaining the Airfield Lighting System and the main and standby power supply 

systems in accordance with the standards prescribed in Applicable Laws and relevant 

ICAO / DGCA CAR (as applicable) Documents and Annexes; 

 

(n) preventing, with the assistance of the concerned law enforcement agencies, any 

encroachments on, unauthorised entry to or unauthorised use of the Airport; 

 

(o) protection and conservation of the environment and provision of equipment and 

materials therefor; 

 

(p) operation and maintenance of all communication, control and administrative systems 

necessary for the efficient operation and management of the Aeronautical Services and 

Non-Aeronautical Services; 

 

(q) maintaining a public relations unit to interface with and attend to suggestions from the 
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Users, Government Instrumentalities, media and other agencies in accordance with the 

Applicable Laws, for providing the requisite information; 

 

(r) complying with Safety Requirements in accordance with ARTICLE 17; 

 

(s) operation and maintenance of all Project Assets diligently and efficiently and in 

accordance with Good Industry Practice; 

 

(t) maintaining punctuality and reliability in operating the Airport; 

 

(u) maintaining a high standard of cleanliness and hygiene on the Airport; 

 

(v) taking all measures relating to fire precautions in accordance with relevant ICAO 

standards or appropriate international guidelines, Applicable Laws, Applicable Permits 

and Good Industry Practice; 

 

(w) providing all the requisite information, data, operating statistics, etc., as may be 

required by the Authority, any of the Government Instrumentality, DGCA, GoAP or 

GOI, from time to time. 

 

17.1.2 The Concessionaire shall promptly remove from the Airport all surplus construction machinery 

and materials, waste materials (including hazardous materials and waste water), rubbish and 

other debris (including, without limitation, accident debris) and keep the Airport in a clean, tidy 

and orderly condition, and in conformity with Applicable Laws, Applicable Permits and Good 

Industry Practice.  

 

17.1.3 The Concessionaire shall maintain, in conformity with Good Industry Practice, all stretches of 

approach roads, over-bridges/ under-bridges, over-passes, under-passes or other structures or 

utilities situated on the Site, as per ARTICLE 11. 

 

17.2 Maintenance Requirements 

 

The Concessionaire shall at all times comply with Applicable Law in the maintenance of the 

Airport and will maintain, keep in good operating repair and condition in accordance with 

Applicable Laws, Applicable Permits, the standards prescribed in the relevant ICAO 

Documents and Annexes and Good Industry Practice or renew, replace and upgrade to the 

extent reasonably necessary, the Airport. All maintenance, repair and other works shall be 

carried out in such a way as to minimise inconvenience to users of the Airport. The 
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Concessionaire shall procure that at all times during the Operation Period, the Airport conforms 

to the maintenance requirements set forth in Schedule-X (the ñMaintenance Requirementsò). 

 

17.3 Safety, breakdowns and accidents 

 

17.3.1 The Concessionaire shall ensure safe conditions for the Users, and in the event of unsafe 

conditions, damage to Runway or taxiway, disruption in Airfield Lighting System, breakdowns 

and accidents, it shall follow the relevant operating procedures and undertake removal of 

obstruction and debris without delay. Such procedures shall conform to the provisions of this 

Agreement, Applicable Laws, Applicable Permits, standards prescribed in the relevant ICAO 

Documents and Annexes and Good Industry Practice. In this regard, the Concessionaire shall 

also follow the guidelines prescribed for safety in Schedule J herein. 

 

17.3.2 The Concessionaireôs responsibility for rescue operations on the Airport shall include safe 

evacuation of all Users and staff from the affected area as an initial response to any particular 

incident and shall also include prompt removal of debris or any other obstruction, which may 

endanger or interrupt the smooth flow of traffic and movement of the Users. 

 

17.4 De-commissioning due to Emergency 

 

17.4.1 If, there exists an Emergency which warrants de-commissioning and closure of the whole or 

any part of the Airport, the Concessionaire shall, as advised by the Authority or designated GOI 

Agency, be entitled to de-commission and close the whole or any part of the Airport to Users 

for so long as such Emergency and the consequences thereof warrant, provided that such de-

commissioning and particulars thereof shall be notified by the Concessionaire to the Authority 

without any delay, and the Concessionaire shall diligently carry out and abide by any reasonable 

directions that the Authority may give for dealing with such Emergency. 

 

17.4.2 The Concessionaire shall re-commission the Airport or the affected part thereof as quickly as 

practicable after the circumstances leading to its de-commissioning and closure have ceased to 

exist or have so abated as to enable the Concessionaire to re-commission the Airport and shall 

notify the Authority of the same without any delay. 

 

17.4.3 Any decommissioning or closure of any part of the Airport and the re-commissioning thereof 

shall, as soon as practicable, be brought to the notice of affected persons by means of public 

announcements/notice.  

 

17.4.4 No claim or compensation shall be due and payable to the Concessionaire on account of de-



D
R
A
FT

 

 

Page 124 of 449 

 

Request for Proposal 
Development, Operation and Maintenance of a Greenfield Airport at Dagadarthi, Nellore District in 

Andhra Pradesh on PPP basis 

commissioning or restricted use of the Airport or any part thereof during an Emergency or for 

reasons of national security and public interest. 

 

17.5 Section Closure 

 

Save and except as provided in Clause 17.6, the Concessionaire shall not close any section of 

the Airport for undertaking routine and preventive maintenance or repair works, except with 

the prior written approval of the Authority and in close coordination with the Designated GOI 

Agencies who are providing the Reserved Services in the affected section. Such approval shall 

be sought by the Concessionaire through a written request to be made to Authority, at least 7 

(seven) days before the proposed closure of such section and shall be accompanied by 

particulars thereof. Within 3 (three) days of receiving such request, the Authority shall grant 

permission with such modifications as it may deem reasonable and necessary and a copy of 

such permission shall be sent to the Independent Engineer. The need for origination of a notice 

to airmen shall be considered in any circumstance which may affect the operations of the 

aircraft. The Concessionaire shall allow for time necessary for issuance of a notice to airmen 

when required.  

 

17.6 Overriding Powers of the Authority 

 

17.6.1 If in the reasonable opinion of the Authority, the Concessionaire is in material breach of its 

obligations under this Agreement and such breach is causing or likely to cause material 

hardship or danger to the Users, the Authority may, without prejudice to any of its rights under 

this Agreement including Termination thereof, by notice require the Concessionaire to take 

reasonable measures immediately for rectifying or removing such hardship or danger, as the 

case may be. 

 

17.6.2 In the event that the Concessionaire, upon notice under Clause 17.6.1, fails to rectify or remove 

any hardship or danger within the period notified by the Authority, the Authority may exercise 

overriding powers under this Clause 17.6 and take over the performance of any or all the 

obligations of the Concessionaire to the extent deemed necessary by it for rectifying or 

removing such hardship or danger, provided that the exercise of such overriding powers by the 

Authority shall be of no greater scope and of no longer duration than is reasonably required 

hereunder, provided further that any costs and expenses incurred by the Authority in discharge 

of its obligations hereunder shall be deemed to be O&M Expenses, and the Authority shall be 

entitled to recover them from the Concessionaire in accordance with the provisions of this 

Agreement. The amount so recovered shall not be considered for pass-through in the 

determination of the Aeronautical Charges. 
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17.6.3 In the event of a national emergency, civil commotion or any other act specified in Clause 33.3, 

the Authority may take over, or cause any Designated GOI Agency to take over, the 

performance of any or all the obligations of the Concessionaire to the extent deemed necessary 

by it, and exercise such control over the Airport or give such directions to the Concessionaire 

as may be deemed necessary, provided that the exercise of such overriding powers by the 

Authority shall be of no greater scope and of no longer duration than is reasonably required in 

the circumstances which caused the exercise of such overriding power by the Authority. It is 

agreed that the consequences of such action shall be dealt in accordance with the provisions of 

ARTICLE 330. It is also agreed that the Concessionaire shall comply with such instructions as 

the Authority may issue in pursuance of the provisions of this Clause 17.6, and shall provide 

assistance and cooperation to the Authority, on a best effort basis, for performance of its 

obligations hereunder. 

  

17.7 Restoration of Loss or Damage to the Airport 

 

Save and except as otherwise expressly provided in this Agreement, in the event that the Airport 

or any part thereof suffers any loss or damage during the Concession Period from any cause 

whatsoever, the Concessionaire shall, at its cost and expense, rectify and remedy such loss or 

damage forthwith so that the Airport conforms to the provisions of this Agreement. If such loss 

or damage has resulted due to any breach or default in the performance obligations of the 

Concessionaire under this Agreement, then, the costs undertaken by the Concessionaire on the 

repair or rectification of such loss or damage, shall not be taken into consideration for the 

purposes of the determination of the Aeronautical Charges. 

 

17.8 Modifications to the Airport  

 

17.8.1 Except as otherwise provided in this Agreement concerning the Phase wise development of the 

Airport and consequential changes that may be necessary due to such developmental works and 

approved by the Authority, the Concessionaire shall not carry out any material modifications 

to the Airport. However, the Concessionaire can undertake any such modifications, where such 

modifications are necessary for the Airport to operate in conformity with the Master Plan, 

Specifications and Standards, Good Industry Practice, Applicable Laws, Applicable Permits 

and the provisions of this Agreement, provided that the Concessionaire shall notify the 

Authority of the proposed modifications along with particulars thereof at least 30 (thirty) days 

before commencing work on such modifications and shall reasonably consider any suggestions 

that the Authority may make within 30 (thirty) days of receiving the Concessionaireôs proposal. 

All modifications made hereunder shall comply with the Safety Requirements, Specifications 
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and Standards, Applicable Laws, Applicable Permits, Good Industry Practice and the 

provisions of this Agreement. 

 

17.8.2 At no time, such modifications shall adversely impact the operations of the existing and 

operational parts of the Airport and/ or the Users. 

 

17.8.3 The provisions of this Agreement, insofar as they relate to Construction Works and Tests, shall 

apply mutatis mutandis to the all Construction Works forming part of modification of the 

Airport. 

 

17.9 Excuse from performance of obligations 

 

The Concessionaire shall not be considered in breach of its obligations under this Agreement 

if any part of the Airport is not available to Users on account of any of the following for the 

duration thereof: 

 

(a) an event of Force Majeure; 

 

(b) measures taken to ensure the safe use of the Airport except when unsafe conditions 

occurred because of failure of the Concessionaire to perform its obligations under this 

Agreement; or 

 

(c) compliance with a request from the Authority or the directions of any Government 

Instrumentality, the effect of which is to close all or any part of the Airport. 

 

Provided that any such non-availability and particulars thereof shall be notified by the 

Concessionaire to the Authority without any delay. 

 

Provided further that the Concessionaire shall keep all unaffected parts of the Airport open to 

normal operations, provided they can be operated safely. 

 

17.10 Barriers and diversions 

 

The Authority shall procure that during the Operation Period, no barriers or obstructions are 

erected or placed by any Government Instrumentality on the Airport except for reasons of 

Emergency, national security, or law and order. The Authority shall also make reasonable 

endeavours to procure that no Government Instrumentality shall undertake or cause to be 

undertaken, except for reasons of Emergency, national security or law and order, any 



D
R
A
FT

 

 

Page 127 of 449 

 

Request for Proposal 
Development, Operation and Maintenance of a Greenfield Airport at Dagadarthi, Nellore District in 

Andhra Pradesh on PPP basis 

diversions, or closing down of approach roads to the Airport that may cause a Material Adverse 

Effect on the movement to and from the Airport. 

 

17.11 Use of Airport by Defence Forces and during certain other exigencies 

 

17.11.1 The Concessionaire acknowledges and agrees that the Defence Forces shall, at all times have 

the right to use the Airport and all facilities thereof, without any restriction or constraint of any 

nature whatsoever. 

 

17.11.2 Without prejudice to the provisions of Clause 17.3.1, the Concessionaireôs obligations to the 

Defence Forces in respect of allocation and closure of airspace and usage of the Airport during 

an Emergency shall be determined by GOI from time to time, and to the extent thereof, the 

Concessionaire shall be relieved of its obligations to provide services to civilian users of the 

Airport. 

 

17.11.3 Notwithstanding anything contained contrary elsewhere, the Concessionaire shall: 

 

(a) make the Airport and the Project Facilities available, free of cost and to the extent 

necessary, for meeting exigencies such as war, natural disaster/ calamities, internal 

disturbances etc. in accordance with the provisions of the Union War Book of the GOI; 

 

(b) provide uninterrupted landing and parking facilities for defence and other paramilitary 

aircrafts, free of landing and parking charges, and also provide the infrastructure 

facilities and equipment required for defence operations; 

 

(c) make available to the security agencies access to the Airport for periodic and surprise 

inspections; 

 

(d) obtain approval of the relevant Government Instrumentalities for hiring of foreign 

nationals for senior decision making positions in any position at Key Managerial 

Personnel; 

 

(e) adhere to the security measures laid down by the BCAS and DGCA; 

 

(f) obtain prior verification of the credentials of foreign firms to be engaged for 

construction, ground handling or other important activities at the Airport  Site and the 

Airport; 
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(g) obtain clearance relating to the foreign direct investment limits in the development of 

the Airport from concerned Government Instrumentalities, if so required, and any 

change in the control or ownership shall be subject to security clearance from national 

security angle; 

 

(h) ensure the requisite infrastructure for handling international passengers and crew who 

must pass through immigration and customs; and 

 

(i) ensure appropriate arrangements for health services and plant quarantine at the Airport. 

 

17.11.4 DELETED 

 

17.11.5 The Concessionaire shall carve out an area of land in its Master Plan for allocation by the 

Authority to the Defence Forces, as per the provisions mentioned in Schedule B.  

 

17.12 Electricity and Water Supply  

 

17.12.1 The Concessionaire shall procure water and electricity, as may be necessary for operation of 

the Airport, from the respective local utilities upon payment of charges in accordance with 

Applicable Laws. It is agreed that the Concessionaire shall install its own plant for standby 

supply of electricity as may be necessary for operation of the Airport. 

 

17.12.2 The Concessionaire shall comply with the provisions of the Electricity Act, 2003 and the rules 

and regulations made thereunder for the purposes of the availing, generation or distribution of 

the electricity, for the purposes of the Project.  

 

17.13 Environment Audit and Report  

 

17.13.1 The Concessionaire agrees and assures the Authority that it shall comply with all the conditions 

related to the Airport and the Site as laid by the Ministry of Environment and Forests in its 

Environmental Clearance No. F. No. 10-21/ 2016-IA.III; IA/AP/MIS/50659/2016 dated 13th 

April 2017, and such other permissions and approvals as may be issued it from time to time, 

during development, operation and management of the Airport. The Concessionaire shall 

submit the compliance report along with all the data and reports as per the requirements stated 

therein on quarterly basis to the Authority. 

 

17.13.2 The Concessionaire shall procure the facilities and services for measuring the air quality, noise 

and other environmental parameters as required by the concerned Government Instrumentality 
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from time to time and also maintain and update the said data in the form as set out by the 

concerned Government Instrumentalities. 

 

17.13.3 The Concessionaire shall within 1 (one) year of the Phase I CODPhase IA COD, procure that 

an independent expert undertakes a full environmental audit of the Airport and provide a copy 

of such audit to the Authority. Such independent expert shall be appointed with the prior 

approval of the Authority. 

 

17.13.4 Based on the information from the environmental audit, the Concessionaire shall, within a 

further period of 6 (six) months prepare and submit an environmental management strategy for 

the Airport, setting out strategies and actions to manage the environmental condition of the 

Airport and an environmental monitoring program that assesses over time the environmental 

condition of the Airport.  

 

17.13.5 The Concessionaire shall review annually or at such intervals as prescribed by the concerned 

Government Instrumentality, progress under the environmental management strategy and will 

from time to time update the said environmental management strategy. The Concessionaire 

shall provide bi-annual reports in relation to progress under the environmental management 

strategy to the Authority as well as the concerned Government Instrumentality. 

 

17.13.6 The Concessionaire shall ensure that at the time of the Termination and on the Transfer Dare, 

the environmental condition of the Airport meets all statutory and regulatory requirements 

including as stated in the Environmental Clearance and the Forests Clearance. 

 

17.14 Slot Allocation Guidelines 

 

The Concessionaire shall manage and allocate the aircraft landing and timetable slots at the 

Airport, and shall allocate such slots in consultation with the airlines and in accordance with 

the IATA slot allocation guidelines and the guidelines issued by the relevant Designated GOI 

Agency, Authority and updated from time to time in a fair, reasonable and equitable manner. 

 

17.15 Safety Requirements 

 

17.15.1 The Concessionaire shall comply with the provisions of this Agreement, Applicable Laws and 

Applicable Permits and conform to Good Industry Practice for securing the safety of the Users 

and other persons on or about the Airport, and always ensure the nil or least number of injuries, 

loss of life or damage to life or property resulting from accidents on or about the Airport, 

irrespective of the person(s) at fault. In particular, the Concessionaire shall develop, implement 
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and administer a surveillance and safety programme for providing a safe environment on or 

about the Airport insofar as they relate to safety of the Users while including the measures 

associated with safe movement, safety management, safety equipment, fire safety, enforcement 

and emergency response, and shall comply with the safety requirements (ñSafety 

Requirementsò) prescribed in the following, as per the Good Industry Practices: 

 

(a) Applicable Laws and Applicable Permits; 

 

(b) provisions of this Agreement; and 

 

(c) relevant ICAO Documents and Annexes, applicable guidelines of DGCA and other 

relevant Standards/Guidelines contained in internationally accepted codes. 

 

17.15.2 The Safety Requirements will apply to all Phases of construction, operation and maintenance 

with emphasis on identification of factors associated with accidents, consideration of the same, 

and implementation of appropriate remedial measures. 

 

17.15.3 The Concessionaire shall develop, implement and administer a surveillance and safety 

programme for Users, including response to hijacking of aircraft, correction of safety violations 

and deficiencies and all other actions necessary to provide a safe environment in accordance 

with this Agreement. 

 

17.15.4 The Concessionaire shall establish an Airport Safety Management Unit (ñASMUò) to be 

functional on and after Phase I CODPhase IA COD, and designate one of its officers to be in-

charge of the ASMU. Such officer shall have specialist knowledge and training in Airport 

system safety by having attended a course conducted by a reputed organisation on the subject. 

 

17.15.5 The Concessionaire shall keep a copy of every first information report (ñFIRò) recorded by the 

Police with respect to any accident occurring on the Airport. In addition, the Concessionaire 

shall also collect data for all cases of accidents not recorded by the Police. The information so 

collected shall be summarised in the form prescribed by the Authority for this purpose. The 

Concessionaire shall also record the exact location of each accident on a route map. The 

aforesaid data shall be submitted to the Authority at the conclusion of every quarter. 

 

17.15.6 The Concessionaire shall submit to the Authority before 31st of May of each year, an annual 

report (in ten copies) containing, without limitation, a detailed listing and analysis of all 

accidents of the preceding Accounting Year and the measures taken by the Concessionaire for 

averting or minimising such accidents in future. 
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17.15.7 All costs and expenses arising out of or relating to Safety Requirements shall be borne by the 

Concessionaire, and may be considered by AERA as a part of the expenses incurred by the 

Concessionaire for the purposes of the Airport, while determining or revising the Aeronautical 

Charges, in accordance with this Agreement, Applicable Laws and Applicable Permits. 

 

17.16 Use by aircrafts of the Authority  

 

The Concessionaire shall, at its own cost and expense, provide adequate space for parking of 2 

(two) aircrafts (aeroplane and helicopter) of the Authority or its nominees along with 1 (one) 

aircraft hangar and ancillary facilities to be used by the Authority or its nominees at the area 

earmarked for this purpose in the Master Plan. The Concessionaire agrees and undertakes to 

cooperate with and assist the Authority and its nominees, in the movement of their aircraft at 

the Airport and to facilitate the use of the Airport, on priority basis. 

 

17.17 Maintenance Manual 

 

17.17.1 No later than 90 (ninety) days prior to the Scheduled Completion Date, the Concessionaire 

shall, in consultation with the Independent Engineer, evolve a repair, operation and 

maintenance manual (the ñMaintenance Manualò) for the regular and preventive maintenance 

of the Airport in conformity with the Specifications and Standards, Maintenance Requirements, 

Safety Requirements, standards prescribed in the relevant ICAO Documents and Annexes, the 

applicable guidelines notified by the DGCA from time to time and Good Industry Practice, and 

shall provide 5 (five) copies thereof to the Authority and 2 (two) copies to the Independent 

Engineer. The Maintenance Manual shall be revised and updated once every 3 (three) years and 

the provisions of this Clause 17.17 shall apply, mutatis mutandis, to such revision. For the 

avoidance of doubt, the provisions of this Clause 17.17 shall not apply to City Side 

Development. 

 

17.17.2 Without prejudice to the provision of Clause 17.17.1, the Maintenance Manual shall, in 

particular, include provisions for maintenance of Project Assets and shall provide for life cycle 

maintenance, routine maintenance and reactive maintenance which may be reasonably 

necessary for maintenance and repair of the Project Assets, including replacement thereof, such 

that their overall condition conforms to Good Industry Practice.  

17.18 Maintenance Programme 

 

17.18.1 On or before COD and no later than 45 (forty five) days prior to the beginning of each 

Accounting Year during the Operation Period, as the case may be, the Concessionaire shall 
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provide to the Authority and the Independent Engineer, its proposed annual programme of 

preventive, urgent and other scheduled maintenance (the ñMaintenance Programmeò) to 

comply with the Maintenance Requirements, Maintenance Manual and Safety Requirements. 

Such Maintenance Programme shall include: 

(a) preventive maintenance schedule; 

(b) arrangements and procedures for carrying out urgent repairs; 

(c) criteria to be adopted for deciding maintenance needs; 

(d) intervals and procedures for carrying out inspection of all elements of the Airport; 

(e) intervals at which the Concessionaire shall carry out periodic maintenance; 

(f) arrangements and procedures for carrying out safety related measures; and 

(g) intervals for major maintenance works and the scope thereof.  

17.18.2 Within 15 (fifteen) days of receipt of the Maintenance Programme, the Independent Engineer 

shall review the same and convey its comments to the Concessionaire with particular reference 

to its conformity with the Maintenance Requirements, Maintenance Manual and Safety 

Requirements. 

 

17.18.3 The Concessionaire may modify the Maintenance Programme as may be reasonable in the 

circumstances, and the procedure specified in Clauses 17.18.1 and 17.18.2 shall apply mutatis 

mutandis to such modifications. 

 

17.19 Damages for breach of maintenance obligations 

17.19.1 In the event that the Concessionaire fails to repair or rectify any defect or deficiency set forth 

in the Maintenance Requirements within the period specified therein, it shall be deemed to be 

in breach of this Agreement and the Authority shall be entitled to recover Damages, to be 

calculated and paid for each day of delay until the breach is cured, at the higher of (a) 0.5% 

(zero point five per cent) of Average Daily Revenue, and (b) 0.1% (zero point one per cent) of 

the cost of such repair or rectification as estimated by the Independent Engineer. Recovery of 

such Damages shall be without prejudice to the rights of the Authority under this Agreement, 

including the right of Termination thereof. 

The Damages set forth in Clause 17.19.1 may be assessed and specified forthwith by the 

Independent Engineer; provided that the Authority may, in its discretion, demand a smaller sum 

as Damages, if in its opinion, the breach has been cured promptly and the Concessionaire is 

otherwise in compliance with its obligations hereunder. The Concessionaire shall pay such 
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Damages forthwith and in the event that it contests such Damages, the Dispute Resolution 

Procedure shall apply. 

 

17.20 Authorityôs right to take remedial measures 

 

17.20.1 In the event the Concessionaire does not maintain and/or repair the Airport or any part thereof 

in conformity with the Maintenance Requirements, the Maintenance Manual or the 

Maintenance Programme, as the case may be, and fails to commence remedial works within 15 

(fifteen) days of receipt of the O&M Inspection Report or a notice in this behalf from the 

Authority or the Independent Engineer, as the case may be, the Authority shall, without 

prejudice to its rights under this Agreement including Termination thereof, be entitled to 

undertake such remedial measures at the risk and cost of the Concessionaire, and to recover its 

cost from the Concessionaire. In addition to recovery of the aforesaid cost, a sum equal to 20% 

(twenty per cent) of such cost shall be paid by the Concessionaire to the Authority as Damages. 

For the avoidance of doubt, the right of the Authority under this Clause 17.20.1 shall be without 

prejudice to its rights and remedies provided under Clause 17.19.  

 

17.20.2 The Authority shall have the right, and the Concessionaire hereby expressly grants to the 

Authority the right, to recover the costs and Damages specified in Clause 17.20.1 directly from 

the Escrow Account as if such costs and Damages were O&M Expenses, and for that purpose, 

the Concessionaire hereby agrees to give irrevocable instructions to the Escrow Bank to make 

payment from the Escrow Account in accordance with the instructions of the Authority under 

this Clause 17.20.2 and debit the same to O&M Expenses. 

 

17.21  O&M of City Side Development  

The Parties expressly agree that the provisions of Article 17 shall not apply to City Side 

Development ; provided, however, that the Concessionaire agrees and undertakes to maintain 

City Side Development  at all times in accordance with Good Industry Practice and Applicable 

Laws. 
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ARTICLE 18   

O&M SERVICES  

 

18.1 Aeronautical Assets 

  

18.1.1 Save and except as provided in this Agreement, the Concessionaire shall undertake the 

operation and management of the Aeronautical Assets in accordance with the provisions of this 

Agreement, Applicable Laws, Applicable Permits and Good Industry Practice.  

 

18.1.2 The Concessionaire shall operate the Aeronautical Assets in accordance with the Specifications 

and Standards set forth in Schedule D and the standards specified from time to time by the 

DGCA and ICAO or any successor thereof. Without prejudice to the generality of this 

ARTICLE 18, the Concessionaire shall ensure that the Aeronautical Assets at all times comply 

with the regulations relating to the safety and security of the User, life and property, at the Site. 

 

18.1.3 Save and except as provided in this Agreement, the Concessionaire shall regulate the use of the 

Aeronautical Assets by third parties and provide non-discriminatory access to all the Users in 

accordance with Applicable Laws, Applicable Permits and the provisions of this Agreement. 

Provision of different levels of services for identified categories of the Users shall not be 

construed as discrimination hereunder. 

 

18.1.4 The Concessionaire shall at all times keep free from obstruction all areas meant for circulation 

and use by aircrafts. 

 

18.1.5 The Concessionaire shall, subject to conformity with the standards for signage as may be 

specified by ICAO from time to time, provide directions, signs and signals for the safe and 

efficient use of Aeronautical Assets.  

 

18.1.6 The space and access required for provision of Reserved Services shall be provided by the 

Concessionaire in accordance with the provisions of Clause 19.7. 

 

18.2 Ground Handling Services 

 

The Concessionaire shall provide or cause to be provided, the infrastructure required for 

operation of the ground handling services, in accordance with the provisions relating to ground 

handling as set out in the GH Regulations, as may be required at the Airport for and in respect 

of the Users like aircrafts, passengers and cargo, which shall include ramp handling, traffic 

handling, aircraft handling, aircraft cleaning, loading and unloading (ñGround Handling 






















































































































































































































































































































































































































































































































































































































































